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CHAPTER 971
CRIMINAL PROCEDURE — PROCEEDINGS BEFORE AND AT TRIAL

971.01 Filing of the information. 971.18 Inadmissibility of statements for purposes of examination.

971.02 Preliminaryexaminationwhen prerequisite to an information or indict 971.19 Place of trial.
ment. 971.20 Substitution of judge.

971.03 Formof information. 971.22 Change of place of trial.

971.04 Defendant to be present. 971.225 Jury from another county

971.05 Arraignment. 971.23 Discovery and inspection.

971.06 Pleas. 971.26 Formal defects.

971.07 Multiple defendants. 971.27 Lost information, complaint or indictment.

971.08 Pleas of guilty and no contest; withdrawal thereof. 971.28 Pleading judgment.

971.09 Plea of guilty to denses committed in several counties. 971.29 Amending the chae.

971.095 Consultation with and notices to victim. 971.30 Motion defined.

971.10 Speedy trial. 971.31 Motions before trial.

971.105 Child victims and witnesses; duty to expedite proceedings. 971.315 Inquiry upon dismissal.

971.11 Prompt disposition of intrastate detainers. 971.32 Ownership, how alleged.

971.12 Joinder of crimes and of defendants. 971.33 Possession of propertyhat suficient.

971.13 Competency. 971.34 Intent to defraud.

971.14 Competency proceedings. 971.36 Theft; pleading and evidence; subsequent prosecutions.

971.15 Mental responsibility of defendant. 971.365 Crimes involving certain controlled substances.

971.16 Examination of defendant. 971.37 Deferred prosecution programs; domestic abuse.

971.165 Trial of actions upon pleaf not guilty by reason of mental disease 0r971.38 Deferred prosecution program; community service work.
defect. 971.39 Deferred prosecution program; agreements with department.

971.17 Commitmentof persons found not guilty by reason of mental disease 6871.40 Deferred prosecution agreemepiacement with volunteers in probation
mentaldefect. program.

Cross-reference: See definitions in €967.02 (c) Defendant denies that probable cause exists to hold him or

971.01 Filing of the information. (1) The district attorney her(:;c;r Itg:fl;esggnt intends to plead not guilty

Is_he_lllexamlne _aII f_acts an(?1 _cwcuhmstance_s c_onnefcted W|§h aF_lfy ﬁr%story: 1973 ¢. 451993 a. 12, 486
Iminary examination touching the commission of any crime If the s gpjection to the sfitiency of a preliminary examination is waived if maised
defendanhas been bound over for trial and, subject 878.03 prior to pleading. Wid v. State, 57 W (2d) 344, 204 NW (2d) 482.

(10), shall file aninformation according to the evidence on such When defendant waived preliminagxamination and wished to plead, but the

: . e : informationwas not ready and was only orailgad into the record, the defendant is
examination subscribing his or her name thereto. not harmed by acceptance of his plea before the filing of the information. Larson v

(2) Theinformation shall be filed with the clerk within 30 daysState.60 W (2d) 768. n N
after the completion of the preliminary examination or waiver Scopeof crossexamination by defense was properly limited at preliminary-hear
s ing. State vRusso, 101 W (2d) 206, 303 NW (2d) 846 (Ct. App. 1981).
thereo_f exce_pt that _the_ district attomey may move th_e CourtgI'he denial of a preliminary examination to a corporation is constituti@tate
whereinthe information is to be filed for an order extending the C & S Management, Inc. 198 W (2d) 844, 544 NW (2d) 237 (Ct. App. 1995).
period for filing such information for cause. Notice of such See noteto Art.|, sec. 7, citing GersteifPugh, 420 US 103.
motion shall begiven the defendant. Failure to file the informa Preliminary examination potential. 58 MLR 159.

tion within such time shall entitle the defendant to have the actior] "¢ 9and ury in Kéconsin. Cdey, Richards, 58 MLR 518.

dismissedwithout prejudice. 971.03 Form of information.  The information may be ithe
History: 1993 a. 486 foIIowing form:
Action dismissedor failure to file information. State Woehrer 83 W (2d) 696,

266 NW (2d) 366 (1978). ed STATE OF WISCONSIN,

This section does not require that information be served on defendant within 30 County
days. State vMay, 100 W (2d) 9, 301 NW (2d) 458 (Ct. App. 1980).

Wherechallenge is not to bindover decision, but to specificgghar information, In ... Court.
trial judges review idimited to whether district attorney abused discretion in issuing he State of Wéconsin
charge. State vHooper 101 W (2d) 517, 305 NW (2d)L@ (1981).

Prosecutomay include in information chges for which no direct evidence was VS.
presentedt preliminary examination, dsng as additional chges are not wholly ... (Name of defendant).
unrelatedto original chage. State vBurke, 153 W (2d) 445, 45MW (2d) 739 [ . -
(1990). See also State Richer 174 W (2d) 231, 496 NW (2d) 66 (1993). I, .... district attorney for said countyereby inform the court

that on the .... day of ...., theyear .... (year), at said county the
971.02 Preliminary examination; when prerequisite to defendandid (state the crime) .... contrary to section .... of the stat
an information or indictment. (1) If the defendant is chged utes.
with a felony in any complaint, including a complaint issuader Dated...., .... (year),
$.968.26 or when the defendant has been returnédidcstate for .... District Attorney
prosecutiorthrough extradition proceedings under@h6, or any  History: 1997 a. 250
indictment,no information or indictment shall be filed until the An information chaging an attempt is sfiient if it alleges the attempt plus the
defendant has haal preliminary examination, unless the defenelementmf the_ af[tempted crime. \&8bn v, State,_ 59 W (2d) 26_9, 208 NW (2d) 134.
dantwaives such examination in writing or in'0pen court or Unleggimerele etms name was corecty speliuihe coplant butrong o1 e
the defendant is a corporation or limited liabiltpmpany The (2d)122.
omissionof the preliminary examination shall not invalidate ang .
information unless the defendant moviesdismiss prior to the 971.04 Defendant to be present. (1) Except as provided
entry of a plea. in subs.(2) and(3), the defendant shall be present:

(2) Upon motion and for cause shown, the trial court may (&) Atthe arraignment;

remandthe case for a preliminary examination. “Cause” means: (b) At trial;

(@) The preliminary examination was waived; and (c) During voir dire of the trial jury;
(b) Defendant did not have advice of counsel priosuoh (d) At any evidentiary hearing;
waiver; and (e) At any view by the jury;
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() When the jury returns its verdict; (3) Thedistrict attorney shall deliver to the defendant a copy
(g) At the pronouncement of judgment and the imposition gf the information in felony cases and in all cases shall tread
sentence; information or complaint to the defendant unless the defendant
(h) At any other proceeding when ordered by the court waivessuch reading. Thereupdme court shall ask for the defen

" dant'splea.

(2) A defendant chged with a misdemeanor may authorize
his or her attorney in writing to act on his or her behalf in any-map
ner, with leave of the court, and le&cused from attendance at an inationbefore the entry of a plea. The court reatend the time

or all proceedings. . o . for the filing of such motion.
(3) If the defendant is present at the beginningpeftrial and  History: 1979 ¢. 2911987 a. 741993 a. 486

thereafterduring the progress of the trial or befthe verdict of  wherethroughoversight, an arraignment was not held, it may be conducted after
the jury has beereturnednto Court’ Voluntarily absents himse|fb0th parties had rested during the trial. BieState, 53 W (2d) 322, 193 NW (2d)

or herself from the presence of the court without leave of the court,

thetrial or return of verdict of the jury in the case shall not there@h 06 Pleas
be postponed or delayed, but the trial or submission of s . y
to the jury for verdict and the return of verdict thereonedfuired, .
shallproceed in all respects as though the defendant were preserf®) CUilty

in court at all times. A defendant need not be present at the pro(b) Not guilty

nouncemenbr entry ofan order granting or denying relief under (c) No contest, subject to the approval of the court.
$.974.020r 974.06 If the defendant is not present, the time for (d) Not guilty by reason of mental disease or defect. This plea
appealfrom any ordeunder ss974.02and974.06shall com  maybejoined with a plea of not guiltylf it is not so joined, this
menceafter a copy has been served upon the attogpgsenting pleaadmits that but for lack hental capacity the defendant com
the defendant, or upon the defendant if he or she appeared withaitted all the essential elements of thdenfse chaged in the
counsel. Service of such an order shattdaplete upon mailing. indictment,information or complaint.

A defendant appearing without counsel shall supply the court with(2) |f a defendant stands mute or refuses to plead, the court
his or her current mailing address. If the defendant fails to supgall direct the entry of a plea of not guilty on the defendant’
the court with a current and accurate mailing address, failuregghalf.

receivea copy of the order granting or denying relief shallb®t 3y At the time a defendant enterplaa, the court may not

aground for tolling the time in which an appeal must be taken.gyyjrethe defendant to disclose his or her citizenship status.
History: 1971 c. 298Sup. Ct. Orderl30 W (2d) xix (1986)1993 a. 486Sup. History: 1985 a. 2521993 a. 486

Ct, Order N096-0§ 207 W (2d) xv (1997). Inaccuratdegal advice renders a plea an uninformed one and can comptbenise

Judicial Council Note, 1996:This statute [sub. (1) (c)] defines the proceeding -
atwhich a criminal defendant has the right tqpbesent. The prior statusgsub. (1) %(élgl)er?)t.armess)f the plea. State Woods, 173 W (2d) 129, 496 NW (2d) 144 (Ct. App.

(c)] reference to‘all proceedings when the jury is being selected” was probably - I
intendedto include only those at which the jurors themselves were present, not thd Ne decision to pltlead guilty is pers_or?al tohthg ?efendant. I/-\ddefes(gimmey
selectionof names from lists which occurs at sevestages before the defendant is%ant”0“\?\”/09%0“af%pvsafgr‘i‘;rgezég"ﬁv?l“tzt de 1f4encmt A““OW iggg and consent.
chaged or the trial jury picked[Re Order déctive 1-1-97] tatev. Woods, (2d) ) (2d) (Ct. APp. 2 )-

Whetherto grant a defendastmotion to change a plea is within the ceutiscre

Court erred in resentencing defendant withowtice after imposition of pre .
viously orderednvalid sentence. StateWpchurch, 101 W (2d) 329, 305 NW (2d) tion. State vKazee, 192 W (2d) 213, 531 NW (2d) 332 (Ct. App. 1995).

57 (1981). _ .
If court is put on notice that accused has languatieuttiy, court must make fac  971.07 Multiple defendants. Defendants who are jointly

tual determination whether interpreter is necessary; if so, accused must be n@dgrgednay be arraigned separately or togetimethe discretion
awareof right to interpreterat public cost if accused is indigentaMér of right must of the court

be made voluntarily in open court on record. Statdeave, 17 W (2d) 359, 344
NW (2d) 181 (1984).
Sub.(2) allows entry of plea to misdemeanor by attorney without defendant beigg1.08 Pleas of gui|ty and no contest; withdrawal

presentput for guilty or no contest plea all requirements of 971.08 except attendal P
mustbe met. State. \Krause, 161 W (2d) 919, 469 NW (2d) 241 (Ct. App. 1991)'Eﬁ%reof. (1) Before the court accepts a plea of guilty or no-con

Sub.(1) does noencompass a postconviction evidentiary hearing. Statme- test,it shall do all of the following: _
mann,180 W (2d) 81, 508 NW (2d) 404 (1993). (@) Address the defendant personally and determine that the
A defendant present tite beginning of jury selection is not “present at the beginmeais made voluntarily with understanding of thature of the

ing of the trial” under sub. (3). Stat 181 W (2d) 826, 512 NW (2d) 533 : ) c :
?(':r;.ggppig”gi),un er sub. (3). Statefwyer, (od) 826, @) chargeand the potential punishment if convicted.

:I'A defdendlar:js presence is reqU(ijr_ed tli_|uring ?élali _Froceedlings r\:vhehn tgefjurg is being (b) Make such inquiry as satisfies it that the defendant in fact

selectedincluding in camera voir dire. Howevéailureto allow the the defendast’ i ;

presencemay be harmless errdstate vDavid J.K. 190 W (2d) 726, 528 NY2d) Cor(nr)mgzgthe C{;]m%c?@sd' ¢ I d advise the defendant

434 (Ct. App. 1994). C ress the aerendant personally and aavise the detendan

_ Thebeginning of the trialinder sub. (3) occurs when jeopardy attaches; when tiggs follows: “If you are not a citizen of the United Statafs

oy s v, St Wl 57 W (2 516 50 ) 15 € 26 1999 Amerca,you ave aied tht a pleaof gully Of o contes o e

conductor consent. A formabn-the-record waiver is favored, but not requiredpﬁens_eW'th which y_ouare Chay,ed may resultin dep_ortatlon, the

Statev. Divanovic, 200 W (2d) 210, 546 NW (2d) 501 (Ct. App. 1996). exclusionfrom admission to this country or the denial of natural
A defendant may not be sentencedtisentia. The right to be present for sentendzation, under federal law

ing may not be waived. StateKoopmans, 210 W (2d) 671, 563 NW (2d) 528 (1997). . S
Koopmans does not require rejecting the harmless error test for all violations of this. (d) Inquire of the districattorney whether he or she has eom

section. State vPeterson, 220 W (2d) 474, 584 NW (2d) 144 (Ct. App. 1998). plied with s.971.095 (2)

; : . 2) If a court fails to advise a defendant as required by($ub.
971.05 Arraignment. If the defendant is chged with a fel ( S .
ony, the arraignment may be the trial court or the court which (c) and a defendant later shows that the plea is likely to result in

. o the defendans deportation, exclusion from admission to this
conductedthe preliminary examination or accepted teen ., v o denial of naturalization, the court on the defengant

dﬁnt’swdilj}{ﬁr of thqd)reliminag examination.t If thebdgfe?ﬁa?t. i‘Tmotion shall vacate any applicable judgment against the eefen
chargeawith a misaémeanpine arraignment may be In the naly, 4 ang permit the defendant to withdraw the plea and enter

courtor the court which conducted the initial appearance. THE iherlea. This subsection does not limit the ability to with
arraignmenshall be conducted in the following manner:

X . drawa plea of guilty or no contest on any other grounds.
(1) The arraignment shall be in open court. (3) Any plea of guilty whichis not accepted by the court or
(2) If the defendant appears faraignment without counsel, which is subsequently permitted to be withdrawn shall not be used
the court shall advise the defendant of the defendaight to againstthe defendant in a subsequent action.
counselas provided in 970.02 History: 1983 a. 2191985 a. 2521997 a. 181

(4) Thedefendant then shallead unless in accordance with
.971.31the defendant has filed a motiamich requires deter

(1) A defendant chged with a criminal
offensemay plead as follows:
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A court canconsider defendasstrecord of juvenile éénses at a hearing on his  Conditionalguilty pleas are not to be accepted and will not be givieoteexcept
guilty pleas prior to sentencing. McKnightState, 49 W (2d) 623, 182 NW (2d) 291. asprovided by statute. StateRiekkof, 112 W (2d) 19, 332 NW (2d) 744 (1983).
Whena plea agreement contemplaties nonprosecution of unclged ofenses Seenoteto Art. |, sec. 7, citing State kudwig, 124 W (2d) 600, 369 NW (2d) 722
the details of the plea agreement should be made a matter of record, whetherggs).
involves a recommendation of sentencing, a reducedgehar nolle prosequof Wheredefendant déred ; g
“ ot A ; ; P e plea ofo contest but refused to waive constitutional
chargespr “read ins” with an agreement of immunignd a “read—in" agreement ; htsor to answer judge’questions, judge should have set trial datérefused fur

made afteconviction or as part of a post-plea—of-guilty hearing to determine tl p p S
voluntarinessand accuracy of the plea should be a part of¢¢encing hearing and rﬁ erdiscussion of no contest plea. Statblinniecheske, 127 W (2d) 234, 378 NW

madea matter of record. Austin 8tate, 49 W (2d) 727, 183 NW (2d) 56. (2?3) 283 (1985)a " ire that d of plea hearing d irate defendant
A defendant may not withdraw a guilty plea simipgcause he did not specifically ~DU€Process does not require that record of plea hearing demonstrate ndan
waiveall of his constitutionalights, if the record shows he understood what rightsnderstandingf nature of chae at time of plea. State@arter 131 W (2d) 69, 389
hewaswaiving by the plea. After a plea of guilty the hearing as to the factual babl¥V (2d) 1 (1986).
for the plea need not produce compegamtlence which will satisfy the criminal bur ~ Bangertprocedures under this section apply to defendant pleading not guilty by
denof proof. Edwards.\State, 51 W (2d) 231, 186 NW (2d) 193. reasorof mental disease or defect. StatSkegrud, 131 W (2d) 133, 389 NW (2d)
It is sufiicient for a court to inform a defendant ohed with several éénses of 7 (1986).
themaximum penalty which coulde imposed for each. The phrase "in connection Failureto comply with this section is not necessalgonstitutional violation.
with his appearance” as it appears in the guilty plea guidelines of the Burnett gigceduresnandated for plea hearing. Remedy established. StBtngert, 131
Ernstcaseshould be deleted. BurkhalterState, 52 W (2d) 413, 190 NW (2d) 502. vy (24) 246, 389 NW (2d) 12 (1986).
A (feswe to gvmdha p|OSSIl_)|e "lfe sentenfq byg'?a%'.fl‘.g guilty to a |%S®§ do®S  \withholding of sentence and imposition of probation, as those terms are used by
not alone render the plea involuntarp claimed inability to remember does not .. s are functionally equivalent tentencing for determining appropriateness of
requirerefusal of the plea where teeidence is clear that defendant committed th%lea withdrawal. State Booth, 142 W (2d) 232, 418 Ny2d) 20 (Ct. App. 1987)

crime. State vHerro, 53 W (2d) 21, 191 NW (2d) 889. "
The proceedings following plea of guilty were not designed to establish a primip%eig%tf) to 971.04 citing State Krause,161 W (2d) 919, 469 NW (2d) 241 (Ct.

faciecase, but to establish the voluntariness of the plea and the factusheseisr; ; . . o

henceif the defendant denies an element of the crime after pleading thetyourt Failureto comply with sub. (1) (c) is governed by sub. (2); holding in Bangert does

is required to reject the plea and set the case for trial, and not obliged to dismissitH@pply Meaning of “likely” deportation under sub. (2) discussed. Std&eaza,

actionbecause of refusal to accept the guilty plea. Johnsstate, 53 W (2dj87, 174W (2d) 118, 496 NW (2d) 156 (Ct. App. 1993).

193NW (2d) 659. ] . o ) Wherealien defendant was aware of the likelihood of deportation when a plea was
A hearing on a motion to withdraw a guilty plea iso®liberally granted if the enteredthe courts failure to comply with sub. (1) was ngiounds for withdrawal

motionis made prior to sentence; it is discretionary if made thereafter and need¢fahe plea. State Chavez, 175 W (2d) 366, 498 NW (2d) 887 (Ct. App. 1993).

be granted if the record refutes the allegations. Defendant must raise a substantiglcqncjuso : f et it

h ry allegation of manifest injustice, unsupported by factual asséstions

issueof fact. Nelson vState, 54 W (2d) 489, 195 NW (2d) 629. Ie%allyinsuificient to entitle a defendant to even a hearing on a motion to withdraw

Whenthere isstrong evidence of guilt a conviction will be sustained even agai i ; ; i
adefendant who, having pleaded guiltgnetheless denies the factual basigfilt. n?Ctngp;?ltlegggl)l.owmg sentencingstate v\Washington, 176 W (2d) 205, NW (2d)

Statev. Chabonian, 55 W (2d) 723, 201 NW (2d) 25.
A plea bagain which contemplates special concessions to another pecgores
careful scrutiny by the court. It must also be reviewed as to whether it is in the puﬁ;ﬁ

In accepting a negotiated guilty plea for probation, the trial court should but is not
guiredto advise thelefendant of the potential maximum sentence which may be

interest. State ex rel. White.\Gray 57 W (2d) 17, 203 NW (2d) 638. Imposedf probation is revoked. Statedames, 176 W (2d) 230, NW (2d) (Ct. App.
A court has inherent power to refuseteept a plea of guilty and may dismiss the1993)' ) . o . .

chargeon motion of the district attorney in order to allow prosecutioa nd com In the context of a plea tzin, sub. (1) (a) is satisfied if the plea is voluntarily and

plaint. State vWaldman, 57 W (2d) 234, 203 NW (2d) 691. understandinglynade and a factual basis is shown for either tfemsé pleaded to

It is not error for thesourt to accept a guilty plea before hearing the factual basp t & more serious fehse reasonably related to théeobe pleaded to. StateHar-
for the plea if a stitient basis is ultimately presented. StaveBtate, 58 W (2d) 726. 'ell, 182 W (2d) 408, 513 NW (2d) 700 (Ct. App. 1994). S

Thefact that defendant pled guilty with the understanding that his wife would beA guilty plea, made knowingly and voluntarilywaives all nonjurisdictional
given probation on another clyardoes not necessarily render the plea involuntarglefectsand defen_sasucludlng alleged violations of constitutional rights, prior to the
Seyboldv. State, 61 W (2d) 227, 212 NW (2d) 146. appeal State vAniton, 183 W (2d) 125, 515 NW (2d) 302 (Ct. App. 1994).

Thedefendans religious beliefs regarding the merits of confessingsomedng An Alford plea in which the defendant pleads guilty wieilher maintaining inno
doingand his desire to mollify his family or give ia their desires are self-imposed cenceor not admitting having committed the crime is acceptable where strong proof
coerciveelementsand do not vitiate the voluntary nature of the defengantiity  of guilt has been shown. StateGarcia, 192 W (2d) 845, 532 NW (2d)11(1995).
plea. Craker v State, 66 W (2d) 222, 223 NW (2d) 872. o A trial court need not advise a defendant of the potential that restitution will be

A defendant wishing to withdraw guilty plea must shovclear and convincing  orderedin accepting a plea under this sectidestitution is primarily rehabilitative,
evidencethatthe plea was not knowingly and voluntarily entered and that withdraw t punitive, and not “potential punishment” under s (a). State.\Dugan, 193
is necessary to prevent manifegtistice, as may be indicated in situations where (1, (2d) 610' 534 NW (2d) 897 (Ct. App. 1995) '
defendantvas denieceffective assistance of counsel; (2) the plea was not entered ory t . ) hd ) i ' | . houli W .
ratified by defendant or a person authorized to so act in his behalf; (3) thegsea ,_** POStconviction motion to withdraw a guilty plea requires showhaga "mari
involuntaryor was entered without knowledgethé chage or that the sentence actu festinjustice” would occur if the motion is denied. A postconviction recantation by
ally imposed could be imposed: and (4) defendant did not receive the concessfff§ness may constitute new evidence showing a “manifest injustice” and requiring
contemplatedby the plea agreement and the prosecutor failed tatiseskas prom  anew trial if there is a reasonable probability that a jury would reacfesedif result.
isedtherein. Birts vState, 68 W (2d) 389, 228 NW (2d) 351. It is error for the judge to determine whetherréantation or the original allegation

As required by Emst.\State, 43 W (2d) 661 and (1) (b), prior to accepting a guiltjf frue. State MMcCallum, 198 W (2d) 149, 542 NW (2d) 184 (Ct. App. 1995).
plea,the trial court must establish that the conduct defendant admits constitutes th& defendant seeking a post conviction plea withdrawal due to a violatgurbof
offensechaged or an dénse included therein to which defendaas pleaded guilty; (1) (@) must make a prima facie showing that a violation occurrethastialso allege
but where the plea is made pursuant to a plegdiayrthe court need not probe asthathe or she did not know anderstand the information which should have been
deeplyin determining whether the facts would sustain thegehas itvould were the  provided. State vGeibel, 198 W (2d) 207, 541 NW (2d) 815 (Ct. App. 1995).
pleanonnegotiated. Broadie 8tate, 68 W (2d) 420, 228 NW (2d) 687. The concept of notice pleading has no application to a postconviction motien chal

Trial court dldnpt abuse discretion by failing to inquire into thieefftranquilizer |enginga guilty plea. An allegation that a guilty plea was entered because of misin
hadon defendans competence to enter plea. Jonestate, 71 W (2d) 750, 238 NW' formation provided by counsds merely conclusoryFacts must be alleged which
(2d) _741- . . o . showa reasonable probabilitiat but for counsed’errors the defendant would have

Withdrawalof guilty pleaprior to sentencing is not an absolute right but should bgroceededo trial and which allow the court to meaningfully assess the claim of preju
freely allowed when a faandjust reason for doing so is presented. Dudr&tate, dice. State vBentley 201 W (2d) 303, 548 NW (2d) 50 (1996).

74W4(2d) 480, 247 NW (Z.d) 105. . . It is error for a trial court not to inquire whether the defendant has knowledge of
Guilty plea cannot be withdrawn on grounds that probation conditions were mete presumptive minimum sentence, buteher may be harmless if the defendant

oneroushan expected. Garski State, 75 W (2d) 62, 248 NW (2d) 425. ; : e
Seenote to 939.74, citing StateRohlhammer78W (2d) 516, 254 NW (2d) 478. Lf;“;&“_”,;;if}“;ggff the minimum. Statddohr, 201 W (2d) 690, 549 NW (2d)

While courts have no duty to secure informed waivers of possible statutory
defensesynder unique facts of case, defendant was entitled to withdraw guilty pl

Egg)hg?g barred by statute of limitations. Stat@ehlhammei82 W (2d)1, 260 NW havebeen legally impossible for the defendant to have committed could not satisfy

Sub.(2) does not deprive court of jurisdiction to consider untimely motion. StafAestrong proof requirement. St:a_t@mnh,zoz W2d 21, 549 NW (2d) 232 (1996).
v. Lee, 88 W (2d) 239, 276 NW (2d) 268 (1979). Whena plea rests in any significatiégree on a promise or agreement of the prose
Seenoteto Art. |, sec. 8, citing State ex rel. SkinkisTeffert, 90 W (2d) 528, 280 cutor, soit can be said to be part of the inducement, the promise must be fulfilled.
NW (2d) 316 (Ct. ’App_ 1{;79)_ ' ' Wherethe state was unable to fulfill its promise withdrawal of a no contest plea was
Seenote to Art. I, sec. 7, citing StateRock, 92W (2d) 554, 285 NW (2d) 739 1 order State vCastillo, 205 W (2d) 592, 556 NW (2d) 428 (Ct. App. 1996).
(1979). Onetype of manifest injustice which would allow postconviction withdrawal of
Absentabuse of discretion in doing so, prosecutor may withdraw plgaibafer ~ a9uilty plea is the failure to establish affiént factual basis that the defendant eom
atany time prior to action by defendant in detrimental reliancenfer. Statey ~ Mittedthe ofense. State.\Johnson, 207 W (2d) 240, 558 NW (2d) 375 (1997).
Beckes, 100 W (2d) 1, 300 NW (2d) 871 (Ct. App. 1980). Whetheradefendant knowingly entered Afford plea must be determined by the
Trial court did not err in refusing to allow defendant to withdraw guilty plea accomourtbased on the personal colloquy with the defendant and not whether specific
panied by protestations of innocence. Stafi@hnson, 108/ (2d) 657, 314 NW (2d) wordswere usedh making the plea. StateSalentine, 206 W (2d) 418, 557 NW (2d)
897(Ct. App. 1981). 439(Ct. App. 1996).

n Alford plea is acceptable only where strong proof of guilt has been shown. A
aunder an agreemetd plead to a relatedfehse to that chged which would

Wisconsin Statutes Archive.



971.08 PROCEEDINGS BEFORE AND AT TRIAL Updated 97-98Wis. Stats. Database 4

A conviction following amAlford plea,does not prevent imposing as a conditionwherethe crime was committed need not be present wheviahe

of probation that the defendant complete a treatment prabetmequires acknow! fatr I :
edgingresponsibility for the crime which resulted in the conviction. The impositio*‘? made but the district attornywritten consent shall be filed

of the condition does not violate the defendadtie process rights. There is nothingWith the court.

inherent in the plea that gives the defendant any righitsm@sishment. State ex rel. i

Wactom, Schw’;rzy oW (20) B16. 579 NW (23&)%98'?1’398)_ (4) Thereuporthecourt shall enter such judgment, the same
In order fora plea to be knowingly and intelligently informed the defendant mu@sthough allthe crimes chged were alleged to have been eom

beinformed of the “direct consequences” of the plea, but due process doesmiot ~ Mittedin the county where the court is located, whether or not the

informing the defendant of collateral consequences. Direct consequences are g¢efiyrthas jurisdiction to trall those crimes to which the defendant

nite, immediate and lgely automatic and do not depend on the defersléuttire h leaded ilt der thi i

psychologicakondition. State ex rel. &ren v Schwarz, 219 W (2d) 616, 579 Nw Naspleaded guilty under this section.

(2d) 698 (1998). . ) (5) Thecounty where the pleia made shall pay the costs of

48'26%‘;?;{\7\??;?5‘5(3“2%‘; ‘i%rg%ﬁ plea discussed. StatdeKee, 212W (2d) prosecutiorif the defendant does not pay them, and is entitied
A’plea not knowinghand intelligenfly made violates due process and entitles tﬂ'@tam_fees for receiving and paying to the state any fine which may

defendantto withdraw the plea. The plea may be involuntary either because the paid by the defendant. Tlekerk where the plea is made shall

defendantloes not have a full understandfghe chage or the nature of the rights f; H it i H
beingwaived. State Wan Camp, 213 W (2d) 131, 569 NW (2d) 582 (1998). file a copy of the judgment of conviction with the clerk in each

The test to determine a knowing and intelligent no contest plea is whiesher COUNty Where a crime covered by the plea was committed. The
defendanhas made a prima facie showing that the plea was made without the cowtistrict attorney shall then move to dismiss any gkarcovered

conformancewith this section and whether the defendant has properly alleged tl i i i H i
heor she in fact did not know or understand the information that shouldbeawe w th.e p_Iea of gthyWhICh are pendlng against the defendant.m
provided. The state must then prove the plea was knowingly and intelligently matie district attorneys countyand the same shall thereupon be dis

by clear and convincing evidence. Stat¥an Camp213 W (2d) 131, 569 NW (2d) missed.

58I2n(1aggf3e)éhearing if a plea questionnaire contains inaccurate information theHiStory: 1979 c. 311993 a. 486
! f ; ot It is noterror for the court to accept the plea before the amended complaint was
defendantnust show that thieial court and defendant were together relying on mforfiled, where defendant waived the late filing and was not prejudiced theFaliyre

mationcontained in the questionnaire as evidence ofiefiendant knowledge and to prepare an amended information prior to obtaining consents by the district attor

understanding of the nature of the crimes. StaBgandt, 220 W (2d) 121, 58dW - ’ A <
(2d) 433 (Ct. App. 1998). neysinvolved does not invalidate the conviction where the consentsagarally

; : : btainedand thedefendant waived the defect. Failure to dismiss thegekan one
beThr%\S/teng b:rr?eenagséoi‘r:'fg?eigleeaﬁzfg%%g”gg%%‘g&‘gﬁzg'ewfggfﬁgnogf the counties does not deprive the court of jurisdiction. Failure of a district attorney
p Yy aneg : to specifically conseras to one dénse does not invalidate the procedure where the
fact. State vNicholson, 220 W (2d) 214, 582 NW (2d) 460 (Ct. App. 1998).  opqris clerical. Peterson $tate, 54 W (2d) 370, 195 NW (2d) 837.
See note to 968.01, citing 63 Atgen. 540. ) Effect of consolidation on repeater allegation discussed. StR@chwal, 159 W
Where accused rejected plea bain on misdemeanor clygr and instead (2d)494, 465 NW (2d) 490 (1991).
requestedury trial, prosecutor did not act vindictively in raisinage to felony In a consolidated case, amendment of thegefsairom another county i
4 h s y is not per
United States vGoodwin, 457 US 368 (1982). e missible.When amendment of those ajjes occurs after consolidation, the original
Defendant'sacceptancef prosecutds proposed plea kgain did not bar proseeu  trial court retains jurisdiction. Where the original dfedoes not have the identical
tor from withdrawing ofer. Mabry v Johnson, 467 US 504 (1984). elementf the amended chge, double jeopardy does not prevent prosecution of the
Where a defendant knowingly entered a guilty plea and thesseatielencesup  original chage in the original county although a guilpyea was entered to the
porteda conviction, theonviction is valid even though the defendant gave testimorgmendedthage in the other court. StateRillon, 187 W (2d) 39, 522 NW (2430

inconsistentvith the plea. Hansen Mathews, 424 F (2d) 1205. (Ct. App. 1994).
Seenote to Art. |, sec. 7, citing United States3aertner583 F (2d) 30§1978).
Guilty pleas in Visconsin. Bishop, 58 MLR 631. 971.095 Consultation with and notices to victim. (1) In
Pleas of guilty; plea bgaining. 1971 WLR 583. this section:

971.09 Plea of guilty to offenses committed in several (a) “District attomney” hashe meaning given in 850.02 (2m)

counties. (1) Any person who admits that he or she has-com (b) “Victim” has the meaning given in850.02 (4)
mitted crimes in the county in which he or she is in custody and(2) In any case in which a defendant has beergeluwith a
alsoin another county in this state may apply to the district-attarrime, the district attorney shall, as soon as practicabler afl
ney of the county in which he or she is in custody to begdthr of the victims in the case who have requested the opportamity
with those crimes so that the person may plead guilty and be sgpportunityto confer with the district attorney concerning the pro
tencedfor them in the county of custadyrhe applicatiorshall ~ secutionof the case and the possible outcomes of the prosecution,
containa description of all admitted crimes and the name of tirecluding potentialplea agreements and sentencing recommenda
countyin which each was committed. tions. The duty to confer under this subsection does not limit the
(2) Uponreceipt of the application the district attorney Shaﬁbligatiqn of the dist.rict attorney to exercise his.or her discretion
preparean information chajing all the admitted crimes and nam concerningthe handling of any criminal chg® against the defen
ing in each count the county where each was committed. The gant.
trict attorney shall send @py of the information to the district  (3) At the request of gictim, a district attorney shall make a
attorneyof each other county in which the defendaainits he or reasonablattempt to provide the victiwith notice of the date,
shecommitted crimes, together with a statement that the defdiine and place of scheduled court proceedings in a case involving
danthas applied to plead guilty in the county of custothpon the prosecution of &rime of which he or she is a victim and any
receipt ofthe information and statement, the district attorney dfhangesn thedate, time or place of a scheduled court proceeding
the other county may execute a consent in writing allowing tHer which the victim has received noticghis subsection does not
defendanto enter a plea of guiltiy the county of custogyo the apply to a proceeding held before the initial appearance to set con
crime chaged in the information and committéd the other ditionsof release under cB69.
county,and send it to the district attorney who prepared the-infor (4) If a person is arrestedr a crime but the district attorney
mation. decidesnot to chage the person with a crime, the district attorney
(3) The district attorney shall file the informatianany court shall makea reasonable attempt to inform all of the vi(_:tims of the
of the district attorneg county having jurisdiction to try or acceptctfor which the person was arrested ttet person will not be
a plea of guilty to the most serious crime alleged therein as@@argedwith a crime at that time.
which, if alleged to have been committedanother countythe (5) If a person is chged with committing a crime and the
district attorney of thatounty has executed a consent as providethargeagainst the persas subsequently dismissed, the district
in sub.(2). The defendant then may enter a plea of guilgllto attorneyshall make a reasonable attempinform all of the vie
offensesalleged to have been committed in the county where thims of the crime with which the person was cbed that the
courtis located and to all fafnses alleged to have been committedhargehas been dismissed.
in other counties as to which the district attorney has executed g6) A district attorney shall make reasonable attempt to pro
consenunder sub(2). Before entering a plea of guilthe defen  vide information concerning the disposition ofase involving a
dantshall waive in writing any right to be tried in the county whergrime to any victim of the crime who requests the information.
the crime was committed. The district attorney of the county History: 1997 a. 181
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971.10 Speedy trial. (1) In misdemeanor actions trial shallthe sentence then being served, the datpavble eligibility if
commencawithin 60 days from the date of the defendairtitial applicable,or the date of release to extended supervision, the
appearancé court. approximatedischage or conditional release date, and prior-deci
(2) (@) The trial of a defendant clyd with a felony shall sjon relating to parole. If there has been no prelimina(y examina
commencewithin 90 days from the date trial is demanded by artipn on the pending case, the request shall state whetfiantate
partyin writing or on the record. If the demand is made in writingvaivessuch examination, and, if so, shall @ecompanied by a
acopy shall be served upon the opposing pafye demand may Written waiver signed by the inmate.
not be made until after the filing of the information or indictment. (2) If the crime chayed is a felonythe district attorney shall
(b) If the court is unable to schedule a trial pursuant t¢gdar €ithermoveto dismiss the pending case or arrange a date for pre
the court shall request assignment of another judge pursuant thginary examination as soon as convenient and notifyveirelen
751.03 or superintendent of the prison therearfiless such examination
(3) (a) A court may grant a continuance in a case, upon its ogsalready been held or has beeaived. After the preliminary
motionor the motion of any partjf the ends of justice served by&Xaminatioror upon waiver thereofhie district attorney shall file
taking action outweigh the best interest of the public and 1§ information, unless it has already been filed, and mail a copy
defendanin aspeedy trial. A continuance shall not be granteflereofto the warden or superintendent for serzinehe inmate.
underthis paragraph unless the court sets forth, in the record of {{t¢ district attorney shall bring the case on for trial within 120
case either orally or in writing, its reasons for finding that the end&?ysafter receipt of the request subject t§&1.10
of justice served by the granting the continuance outweigh the  (3) If the crime chayed is a misdemeandhe district attorney
bestinterests of the public and the defendant in a speedy trialshall either move to dismiss the cheror bring it on for trial
(b) The factors, among others, which the court shall consigiithin 90 days after receipt of the request.
in determining whether to grant a continuance undel(@gare: (4) If the defendant desires to plead guilty or no contest to the
1. Whether the failure to grant the continuance in the pre)ceg?mpl"’“”'[0r to the information served upon him or.fiee defen

ing would be likely to make a continuation of the proceedin ant shall notify the district attorney thereof. The district attorney
impossibleor result in a miscarriage of justice. hall thereupon arrange fohe defendand’ arraignment as soon

2 Whether the case taken as a whole is so unasdalo com 25 possible and theourt may receive the plea and pronounce

judgment.
plex, due to the number of defendants or the nature of the proséggg . i A
tion or otherwise, that it is unreasonable to expect adequate prerﬁa{5) ﬂLf the defenda;nt wishes tlo dpl?g_ﬂgltyuto cases pe?dlgg n
rationwithin the periods of time established by this section. agc;:eeewi?hntﬁg%g?;nn dgt]net Zﬁ‘ée;ﬁq onlwsg rtlrc1e21 s%rl?/gﬁ‘(;rr“g?l \éichmp%as
3. The |nt§rests of the victim, as defined i8%0.02 (4) 0 be received in the appropriate court of one of such counties, and
ger(:é)rall\égrfgengtriyr?gﬁh%nggtzg’ggeﬂggrbgr %rr]aenltaegkb(ffcgﬁsgn? .971.09shall govern the procedure thereon so far as applicable.
: . . : : 6) Theprisoner shall be delivered into the custody of the-sher

preparatioror the failure to obtain available withesses on the parH gf)the coFl)Jnty in which the chge is pending for tranysportation
of the state. L . . to the court, and the prisoner shall be retained in that custady

(4) Every defendant not tried in accordance with #eistion jng all proceedings under this section. The shehill return the
shall be dischaged from custody but the obligations of the bongisonerto the prison upon the completion of the proceedings and
or other conditions of release of a defendant shall continue uji ringanyadjournments or continuances and between the prelim

modified or until the bond is released or the conditions removeﬁ;‘ary examination and the trial, except thatié department certi

History: 1971 c. 405.93; 1971 c. 46298 1977 c. 18%.135 1979 C. 341993 £ioo 7 o ; ; i i
a 1551897 &, 181 fies a jail as being suitable to detain the prispheror she may be

The supreme court adopts the federal cappied balancing test, as appropriatedetainedthere until the court disposes of the case. The prisoner
to review the exercise dfial courts discretion on a request for the substitution of triaéx|st|ng sentence continues to run and he or she receives time

counselwith the associated request for a continuance. Phifate, 64 W (2d) 24, ; Ha
218NW (2d) 354. creditunder s302.11while in custody

Partyrequesting continuance on grounds of surprise must shpactual surprise (7) If the district attorney moves to dismiss any pending case
of utr)\f%rletseefable gevempme?t; 5_) ¥vmﬂepr}ses catﬁ_sed by_gnexpecteg tge)stlmor|1t>,'or if it is not brought on for trial within the time specified in sub.
probability of producing contradictory or impeaching evidence; an resulti PO
prejudiceif request is denied. See note to 971.23, citing Ang8sate, 76 W (2d) r@) or (3) the Cas,e shall be d'sm'ssed !mles_s the defendant has
191, 251 NW (2d) 28. escapear otherwise prevented the trial, in which case the request

Delay of 84 days between defendanfirst court appearance and trial on misde for disposition of the case shall be deemed withdrawn and of no

meanortraffic chaiges was not so inordinate as to raise presumption of prejudi . ; : ;
Statev. Mulis, 81 W (2d) 454, 260 NW (2d) 696. Ftrther legal eect. Nothingin this section prevents a trial after

_ Stayof proceedings caused by statigiterlocutory appeal stopped the running ofthe periqupecifi(_ed in Sl.,lli(.Z) or (3) if a trial commepced within
time period under (2). State ex rel. Rab&erris, 97 W (2d) 63, 293 NW (2d) 151 suchperiod terminates in a mistrial or a new trial is granted.

(1980). History: 1983 a. 5281989 a. 311993 a. 4861995 a. 481997 a. 283
. e . . A request for prompt disposition under this section must comply with sub. (1) in
971.105 Child victims and witnesses; duty to expedite orderto impose on the statee obligation to bring the case to trial within 120 days.

proceedings. In all criminal and delinquency cases, juvenilétatev. Adams, 207 W (2d) 566, 558 NW (2d) 923 (Ct. App. 1996).
fact-finding hearings under 818.31 and juvenile dispositional 97112 Joinder of crimes and of defendants.

hearingsinvolving a child victim or witness, as defined in S(l) JOINDER OF CRIMES. TWo OF more crimes may be ¢ in
950.02 the court and thdistrict attorney shall take appropriate N : . L . e
actionto ensure a speedy trial in order to minimize the length pf° Zgrcnheccr?rrr?epli?ltrr]]tgfgrrimzt;og or 'ne\',f]tg:ﬁgrt 'fre'ﬂrfiigaéftﬁngglém
time the child must endure the stress of the chilavolvement in meanorspr both, are of the salmwedor similar charaoteare based

the proceeding. In ruling on any motion or other request for %the same act or transaction or on 2 or more acts or transactions
delayor continuance of proceedings, the court shall consider @ nectedogether or constituting parté a common scheme of

give weight to any adverse impact the delay or continuance m%‘ . o . -
hai PP h plan. When a misdemeanor is joined with a felding trial shall
have on the well-being of a child victim or witness. bein the court with jurisdiction to try the felony

History: 1983 a. 1971985 a. 26.8; 1993 a. 981995 a. 77

(2) JoINDER OF DEFENDANTS. Two or moredefendants may be
971.11 Prompt disposition of intrastate detainers. chargedn the same complaint, informationiadictment if they
(1) Whenevetthe warden or superintendent receives notice of anealleged to have participated in the same act or transaction or
untriedcriminal case pending in this state against an inmage oih the same series of acts or transactions constituting one or more
state prisonthe warden or superintendent shall, at the requestasimes. Such defendants may be djed in one or moreounts
the inmate, send by certified mail a written request to the distriogetheror separately and all of the defendants needbeot
attorneyfor prompt disposition of the case. Tieguest shall state chargedn each count.
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(3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a which is susceptible of fair determination prior to trial and without
defendantor the state is prejudiced by a joindercaimes or of the personal participation of the defendant.
defendantsn a complaint, information or indictment or by such (4) Thefact that a defendant is not competent to procees
joinder for trial togetherthe court may order separate triafs not preclude a hearing under 368.38 (4)unless the probable
counts,grant a severance of defendants or provide whatever otbguisefinding required under 968.38 (4)cannot be fairly made
relief justice requires. The district attorney stealliise the court without the personal participation of the defendant.
prior to trial if the district attorney intends to use the statement ofiistory: 1981 c. 3671997 a. 182
a codefendant which imp|icates another defendant in the crim@udicial Council Committee's Note, 1981Fundamental fairness precludzsn-

: rosecutiorof a defendant who is not mentally competent to exercise his or her
Charged' Thereupon, the JUdge shall grant a severance as to mitutionabnd procedural rights. State ex rel. Matalisehubert57 Wis. 2d 315

suchdefendant. 322(1973).
(4) TRIAL TOGETHER OF SEPARATE CHARGES. The courtmay Sub.(1) states the competency standard in conformity with DudkySs,362 U.S.

. . f P 02 (1960) and State ex rel. HaskindDodge County Cour62 Ws. 2d 250 265
order 2 or more complaints, informations or indictments to bgg74). Competency is a judicial rather than a medical determination. Not every

tried together if the crimes artle defendants, if there is more thamentallydisordered defendant is incompetehe court must consider the degree of

ini H i i i i pairmentin the defendarg’ capacity to assist counsel and make decisidmsh
one,could have been joined in a single complaint, information tcﬁz)')unselcannot make for him or heBeeState vHarper57 Wis. 2d 5431973); Nor

indictment. The procedure shall be the same as if the prosecuti@iddv. State74 Ws. 2d343(1976); State vAlbright, 96 Wis. 2d 12(1980); Pick
wereunder such single complaint, information or indictment. ensv. State96 Wis. 2d 5491980).

History: 1993 a. 486 Sub.(2) clarifies that alefendant who requires medication to remain competent

Where2 defendants were clygd and the casesnsolidated, and one then pleads!S Névertheless competent; the court may ordedéfiendant to be administered such
guilty, there is no need for a severance, especially where the trial is to the court. Niggdicationfor the duration of the criminal proceedings under s. 971.14 (5) (c).
olasv. State, 49 W (2d) 678, 183 NW (2d) 8. Sub.(3) is identical to prior s. 971.14 (6). It has been renumbered for better statu

Severancés not required where the 2 ches involving a single act or transaction ©0ry Placement, adjacent to the rule which it clarifies. [Bill 765-A]
areso inextricably intertwined so as to make proof of one crime impossible withoutCompetencyto stand triais not necessarily siigient competency to represent
proof of the other Holmes v State, 63 W (2d) 389, 217 NW (2d) 657. oneself. Pickens vState, 96 W (2d) 549, 292 NW (2d) 601 (1980).

Dueprocess of law was not violated, nor did the trial court alsisiiscretion, by Defensecounsel having reason to doubt competency of client must raise issue with
denialof defendant motion to sever 3 counts of sefenfses from a count of first— court, strategic considerations notwithstanding. Statilinson, 133 W (2807,
degreemurder Bailey v State, 65 W (2d) 331, 222 NW (2d) 871. 395NW (2d) 176 (1986). o ) _

In a joint trial on chayes of buglary and obstructing anfafer, while evidence as A probationer has a right to a competedetermination when during a revocation
to the fabrication of an alibi by defendant was probative as to tiggabythe sup  proceedinghe administrative law judgeas reason to doubt the probaticeeompe
stantialdanger that the jury might employ such evidemsefirmative proof of the tence. Thedetermination shall be made by the circuit court in the county of sentenc
elementsof that crime, for which the state was required to introduce separate afgwhich shall adhere to s871.13 and 971.14 to the extent practicable. State ex rel.
independenevidence showing guilt beyond a reasonable doubt, required the coviiderbeker. Endicott, 210 NW (2d) 503, 563 NW (2d) 883 (1997).
to administer a clear and certain cautionary instruction that the jury should rot conThereis ahigher standard for determining competency to represent oneself than
siderevidence on the obstructiegunt as stitient in itself to find defendant guilty for competencyo stand trial, based on the defendsttiucation, literagyluency
of burglary. Peters vState, 70 W (2d) 22, 233 NW (2d) 420. in English and any physical or psychological disability which mégcatheability

Joinderwas not prejudiciato defendant moving for severance where possibl{o communicate a defense. When there is no prefitriathg of competency to pro
prejudicialeffect of inadmissible hearsaggarding other defendant was presumpceedand post conviction relief is sought, the court must determine if it can make a
tively cured by instructions. Statedennaro, 76 W (2d) 499, 251 NW (2d) 800. meaningfulnunc pro tunc inquitylf it cannot,or it finds that it can but the defendant

Wherecodefendans antagonistic testimony merely corroborates overwhelmin{/@S Not competent, a new trial is required. Statéessig, 21 W (2d) 194, 564 NW
prosecutiorevidence, refusal to grant severance is not abudis@etion. Haldane d) 716 (1997).

v. State, 85 W (2d) 182, 270 NW (2d) 75 (1978). )

Joinderof chages against defendant was proper where separate acts exhibtl.14 Competency proceedings. (1) PROCEEDINGS. (a)

so$1fer:nodus operar;dll-1 llzrar:jc!ss'tlate,_% Wf(2d) 554{ 273 N(\ij(ng} 3;? (1979). The court shall proceednder this section whenever there is rea
rial court properly deleted implicating references from codefergleatifession y

ratherthan granting defendaatmotion for severance under (3). PaltBtate, 96NV sonto doubt a defendamcompetenCy to Proceed-

(2d) 290, 291 NW (2d) 554 (1980). (b) If reason to doubt competency arises afterdisfendant

Trial court did not abuse discretion in denying severance motion and faitag to hasbeen bound over for trial after a preliminary examination
tion jury againsiprejudice where 2 counts were joined. Stafettinger 100 W (2d) P ; . )
691,303 NW (2d) 585 (1981). aftera finding of guilty has been rendered by the jury or made by
Joinderis not prejudicial whereame evidence would be admissible under 904.0#1€ court, a probableause determination shall not be required and

if there were separate trials. Statéfall, 103 W (2d) 125, 307 NW (2d) 289 (1981). the court shall proceed under siiB).

Trial court abused discretion in denying motion for severance of codefendants’ : ;
trials, where accused made initial showing that codeferslgedtimony would have (C) EXCEpt as prO\”dEd n pdb)’ the court shall not proceed

establishediccused alibi defense and accusedntire defense was based on alibiundersub.(2) until it has found that it is probable that the defen
Statev. Brown, 114 W (2d) 554, 338 NW (2d) 857 (Ct. App. 1983). dantcommitted the dénse chaged. The findingnay be based

Joinderunder (2) was proper where both robberies were instigated by one def; i ; ; 1 ;
dant'sprostitution and other defendasytstematically robbed customers who refuseﬁbomhe complaint orif the defendant submits arfidavit alleg

topay State vKing, 120 W (2d) 285, 354 NW (2d) 742 (Ct. App. 1984). ing with particularity that theaverments of the complaint are
Misjoinderwas harmleserror State vLeach, 124 W (2d) 648, 370 NW (2d) 240 materially false, upon the complaint and the evidence presented
(1985). at a hearing ordered by the couithe defendant may call and

To be of “same or similar character” under (1), crimes must be of same type, o _ P . B
over relatively short timeperiod, and evidence as to each must overlap. Statec&éss examln_a/'tnes_ses ata hean_ng under this paragrameUt
Hamm,146 W (2d) 130, 430 NW (2d) 584 (Ct. App. 1988). court shall limit the issues and witnesses to those required for
IWhere{*an appt;:l,laéetcoutr?1 vafﬁteg ? c%nvitqion c;rgl og? or moretqoluntstt\:vhefe mgeterminingprobable cause. Upon a showing by the proponent of
ple counts were tried together the aetendant Is entitied to a new trial on the remail 0 H H
countsupon showing compelling prejudice arising from evidence introducsajto @%dcause under 807_'13(2) (c) testimony r_nay be _rec_elved Into
portthe vacated counts. StateMcGuire, 204 W2d) 372, 556 NW (2d)1L (Ct.  therecord of the hearing by telephone or live audiovisual means.
App. 1996). If the court finds that any clugr lacks probable cause, it shall-dis

Violation of sub. (3) does not require an new triadlircases, but is subject to harm i i di
lesserror analysis, State King, 205 W (20) 81555 NW (2d) 189 (Gt. App. 1096). 1SS the chage without prejudice and release the defendant

Simultaneousrials of 2defendants before 2 juries is permissible. An impermissEXCeptas provided in 971.31 (6)
B N 12 oz ESopIShes e eaurets) Exaviation. (2) The court shall appoint one or more
1997). examinershaving the specialized knowledge determined by the
Joinder and severance. 1971 WLR 604. courtto be appropriate to examine and report upon the condition
_of the defendant. If an inpatient examination is determindtidoy
971.13 Competency. (1) No persorwho lacks substantial courtto be necessarthe defendant may be committed to a-suit
mentalcapacity to understand the proceedings or assist in hiss@femental health facility for the examination period specified in
herown defensenay be tried, convicted or sentenced for the-comar. (c), which shall be deemed dagpent in custody under s.
missionof an ofense so long as the incapacity endures. 973.155 If the examination is tbe conducted by the department
(2) A defendant shall not be determined incompetent to praf health and family services, the court shall order the individual
ceedsolely because medication has beeis tieing administered to the facility designated by the department of health and family
to restore or maintain competency services.
(3) Thefact that a defendant is not competent to procees (am) Notwithstanding pafa), if the courtorders the defendant
not preclude any legal objection to the prosecution und®&tls31 to be examined by the department or a department fadhigy
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departmenshall determine where the examination will be-con 1. The defendant is incapable of expressing an understanding
ducted, who will conduct the examination and whether thef the advantages and disadvantages of accepting medication or
examinationwill be conducted on an inpatient or outpatient basigeatmentand the alternatives.

Any such outpatient examination shall be condutiejail ora 2. The defendant is substantially incapable of applying an
lockedunit of a facility In any case under this paragraph in whictinderstandingf the advantages, disadvantages and alternatives
thedepartment deter_mlnes that an |npa§|ent examlnatlor_l IS-Neagis or her mental i||ness, deve|0pmenta| disabiﬁt}ﬁoho"sm
sary,the 15-day period under pér) begins upon the arrivaf  or drug dependence in order to make an informed choice as to
the defendant at the inpatient facilityf an outpatient examination whetherto accept or refuse medication or treatment.

is begun by or through the department, and the department Iate(e) The facts and reasoning, in reasonable detail, wich

determineghat an inpatient examination is necesstny sherft o indi d opini d to(d based
shalltransport the defendant to the inpatient facility designatedwe indings and opinions under pas) to (dm) are based.

7 (4) HEARING. (a) The court shall cause copies of the report to
the department, unless the defendant has been released on bt‘?t'al'delivered forthwithto the district attorney and the defense

(b) If the defendant has been released on bail, the court Mayinsel or the defendant personally if mepresented by counsel.
not order an involuntary inpatient examination unless the éefefe report shall not be otherwise disclosed prior to the hearing
dantfails to cooperate in the examination or the examnferms | ,nqerthis subsection.
the court that inpatient observatias necessary for an adequate (b) If the district attorneythe defendant and defense counsel

examination. \ : : e .
) I waive their respective opportunities to present other evidence on
(c) Inpatient examinations shall be completed and the repf{kjssue, theourt shall promptly determine the defendantm
of examination filed within 15 days after the examination

o : . : lSetencyand, if atissue, competency to refuse medication or+reat
orderedor as specified in patam) whichever isapplicable, mentfor the defendarg’ mental condition on the basis of the
unless for good cause, the facility or examiner appointed by the,ortfiled under sub(3) or (5). In the absence of these waivers,
court cannotcomplete the examination within this period anghe court shall hold an evidentiary hearing on the issue. @pon
requestsan extension. In that case, the court may aime gpoyingby the proponent of good cause undés.13 (2) (c)
15-dayextension of the examination period. Outpatient examin@stimonymay bereceived into the record of the hearing by-tele
tions shall becompletedapd t_he report of examination filed W'th'”phoneor live audiovisual means. At the commencemerihef
30 days after the examination is ordered. hearing the judge shall ask the defendant whether he or she claims
(d) If the court orders that the examination be conducted ontarbe competent or incompetent. the defendant stands mute or
inpatientbasis;t shall arrange for the transportation of any defertlaimsto be incompetent, the defendant shall be found incompe
dantnot free on bail to the examining facility within a reasonablent unless the state proves by the greater weight of the credible
time after the examination is ordered and for the defendant todgdencethat the defendant is competent. If the defendaitns
returnedto the jail within a reasonable time after receiving notice be competent, the defendant shall be found competent unless
from the examining facility that the examinatibas been com thestate proves by evidence that is clear and convincingh&at
pleted. defendanis incompetent. If the defendant is found incompetent
(e) The examiner shall personally observe and examine #rdif the stateproves by evidence that is clear and convincing that
defendaniand shall have access to hisher past or present treat the defendant is not competent to refuse medication or treatment,
mentrecords, as defined under54..30 (1) (b) underthe standard specified in sB) (dm) the court shall make

(f) A defendant ordered to ungerexamination under this sec adetermination without a jurgind issue an order that the defen
tion may receivevoluntary treatment appropriate to his or hef@ntis not competent to refuse medication or treatment for the
medicalneeds. The defendant may refuse medication and tréfféndant'smental condition and thathoever administers the
mentexcept in a situation where the medication or treatmentfgdicationor treatment to the defendant shall observe appropri
necessaryo prevent physical harm to the defendant or others.2t€ medical standards. _

(g) The defendant may be examined for competency purpose,s(c,) If the court determines that the defendant is competent, the
atany stage of the competency proceedingshygicians or other ¢fiminal proceeding shall be resumed.
expertschosen by the defendant or by the district attqrnda (d) If the court determines that the defendant is not competent
shallbe permitted reasonable access to the defendgmifiopses andnot likely tobecome competent within the time period-pro
of the examination. videdin sub.(5) (a) the proceedings shall be suspended and the

(3) ReporT. The examiner shall submit to theurt a written d€féndant released, except as provided in (&)k{b).
reportwhich shall include all of the following: (5) CommiTMENT. (a) If the court determines that the defen

(a) A description of the nature of the examination and an ideff2ntis not competent but is likely to become competent within the
tification of the persons interviewedhe specific records Period specified in this paragraph if provided wilppropriate
reviewedand any tests administered to the defendant. treatmentthe court shall suspend the proceedings and commit the

(b) The clinical findings of the examiner defendanto the custody of thdepartment of health and family

: .g. ) ’ servicedor placement in an appropridtestitution for a period of

(c) The examines opinion regarding the defendanpresent time not to exceed 12 months, or the maximum sentence specified
mentalcapacity to understand the proceedings and assist in hig®lthe most serious fefnse with which the defendant is obped,
herdefense. whicheveris less. Days spent in commitment under this-para

(d) If the examiner reports that the defendant lacks commgraphare considered days spent in custody und&r3155
tency, the examines opinion regarding thekelihood that the  (am) If thedefendant is not subject to a court order determining
defendantif provided treatment, may brestored to competency the defendant to be not competent to refossdication or treat
within the time period permitted under sib) (a) mentfor the defendars’ mentalcondition and if the treatment

(dm) If sufficient information is available to the examiner tdfacility determines that the defendant shdusgdsubject to such a
reachan opinion, the examinaropinion on whether the defen court order the treatmentacility may file with the court with
dantneeds medication or treatment and whetherdefendant is noticeto the counsel for the defendant, the defendadtthe dis
not competent to refuse medication or treatment. The defendaitt attorneya motion for a hearing, under the standard specified
is not competent to refuse medication or treatment if, becausénoéub.(3) (dm), on whether the defendant is not competent to
mental illness, developmental disabilityalcoholism or drug refusemedication or treatment. A repan which the motion is
dependenceand after the advantages and disadvantages of dradedshall accompany the motion and notice of motion and shall
alternativesto accepting the particular medication or treatmeimicludea statement signed by a licensed physician that asserts that
havebeen explained to the defendant, one of the following is trube defendant needs medication or treatmentthatthe defend
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antis not competent to refuseedication or treatment, based orio whose care and custody the person is committedreitdi the
anexamination of the defendant by a licensed physicisithin  court which dischaied the personnderpar (a), the district attor
10 days after a motion fled under this paragraph, the court shalleyfor the county in which that court is located and the pesson’
underthe procedures and standards specified in(d)b), deter  attorneyof record in the prior criminglroceeding at least 14 days
mine the defendand’ competency to refuse medication or treaprior to transferring or dischging the defendant from an inpa
mentfor the defendarg’ mental condition. At the request of thdient treatment facility and at least 14 days prior to the expiration
defendantthe defendans counsel or the district attornepe of the order of commitment or any subsequent conseooriles
hearingmay be postponed, but in no case may the postponed healessthe county department or the department of health and fam
ing be held more tha0 days after a motion is filed under thisly services has applied for an extension.
paragraph. (d) Counsel who have received notice under (@amor who

(b) The defendant shall be periodically reexaminedhgy otherwiseobtain information that defendant dischged under
treatmentfacility. Written reports of examination shall be -fur par.(a) may have become competent may move the court to order
nishedto the court 3 months after commitment, 6 months aft¢hatthe defendant undgm a competency examination under sub.
commitment,9 months after commitment and within 30 day$§2). If the court so orders, a report shall be filed under(8jtand
prior to the expiration of commitment. Eaaport shall indicate a hearing held under sul4). If the court determines théte
eitherthat the defendant has become competent, that the- defdgfendants competent, theriminal proceeding shall be resumed.
dantremains incompetent but that attainment of competencylighe court determines that the defendant is not competent, it shalll
likely within the remaining commitmeperiod, or that the defen releasenim or her butmay impose such reasonable nonmonetary
danthas not made such progress that attainment of competendoiditions as will protect the public and enable the court and dis
likely within the remaining commitment period. Any report inditrict attorney to discover whether the person subsequently
catingsuch a lack of siitient progress shall include the examin becomesompetent. . (20 il 1987)
er's opinion regarding whether the defendant is mentallgldiy History: 1981 c. 3671985 a. 29176 Sup. CtOrder 141 W (2d) xiii (1987)1987
holic, drug dependent, developmentally disabled imfirm 3 2%;‘_%ﬁ;g‘fi;;-gglgg3%%135705’3238 W (2d) xvii (1990)1.991 &. 321995
becausef aging or other like incapacities. Judicial Council Committee’s Note, 1981Sub. (1) (a) does not require the court

i to honor every request for an examination. The intent of sub. (1) (a) is to avoid unnec
(c) Upon receivinga report under pafb), the court shall pro essaryexaminations by clarifying the threshold for a competengyiry in accord

ceedunder sub(4). If the court determines that the defendant hagcewith State vMcKnight, 65 Wis. 2d 5831974). “Reason to doubt’ may be raised
becomecompetent, the defendastiall be dischged from com by a motionsetting forth the grounds for belief that a defendant lacks competency

. . . by the evidence presented in the proceedings or by the defencialfdatjuies with
mitmentand the criminal proceeding shak resumed. If the the judge or courtroom demeanofn some cases an evidentidrgaring may be

courtdetermines that the defendant is makindicieht progress appropriateo assist the court in deciding whether to order an examination under sub.
towardbecoming competent, the commitment shall continue. (2): Even when neither party moves the court to cadssmpetency inquirghe court
. T . . may be required by due process to so inquire where the evidence raisksiensuf
(d) If the defendant is receiving medication the court majpubt. Pate vRobinson383 U.S. 375387 (1966); Drope.Missouri,420 U.S. 162

makeappropriate orders for the continued administratiothef (1%5)“[ _ has held that & defendant  be ordered 1

PR S FMtai e Wisconsin supremeourt has held that a defendant may not be ordered to
medlcatlonm, order to malmam the competemn‘ahe defendant undergoa competency inquiry unless tbeurt has found probable cause to believe
for the duratiorof the proceedings. If a defendant who has be@Bor she is guilty of the ténse chayed. State.McCredden33 Wis. 2d 661(1967).
restoredto competency thereafter again becomes incompetefjherethis requirement has not been satisfied through a preliminary examination or

. . . verdictor finding of guiltprior to the time the competency issue is raised, a special
the maximum commitment period under péa) shall be 18 probablecause determination is required. Subsection (1) (b) allows that determina

monthsminus the days spent in previous commitments uthifer tion to be made from the allegations in the criminal complaint withoevaentiary
subsectionpr 12 months, whichever is less hearingunless the defendant submits a particularizédaafit alleging thataver
! y mentsin the criminal complaint are materially false. Where a hearing is held, the
(6) DISCHARGE; CIVIL PROCEEDINGS. (a) If the court deter issueis limited to probable cause and hearémidence may be admitted. See s.

minesthat it is unlikely that the defendant will becos@npetent 911.01(4) ().

it i f ; ; f Sub. (2) (a) requires the court to appoint one or more qualified examioers
within the remaining commitment peI’IOd, it shall dlsqmthe examinethe defendant when there is reason to doubt his @ohgpetency Although

defendanfrom the commitment and release him or, lBxcept as  theprior statute required the appointment of a physician, this section allows the court
provided in par(b). The court may order the defendant to appemrappoint examiners without medical degrees, if thaiticular qualifications enable

H ¥ . . : - emto form expert opinions regarding the defendaampetency
in courtat specified intervals for redetermination of his or h PSub.(2) (b), (c) and (d) is intended to limit the defendmtay at the examining
competencyto proceed. facility to that period necessary for examination purposes. In many cases, it is pos

H i ible for an adequate examination to be made without institutional commitment,
(b) When the COUMISChageS a defendant from COmmItmemzxpeditingthe commencement of treatment of the incompetent defendant. Fosdal,

Unde':par (@), it may order that the def(:—'nqﬁt_]’E taken immedi  The Contributions and Limitations of Psychiatriesimony 50 Ws. Bar Bulletin,
ately into custody by a law enforcemenfficial and promptly  No.4, pp. 31-33 (April 1977).
deliveredto a facility specifiedn s.51.15 (2) an approved public Sub.(2) (e) clarifies the examinarright of access tine defendard’past or present

. . . treatmentecords, otherwise confidential under s. 51.30.
treatmentacility under s51.45 (2) (c)or an appropriate medical Sub.(2) (f) clarifies that a defendant on examination status may receive voluntary

or protective placement facility Thereafter detention of the treatmentbut, until committed under sub. (5), magt be involuntarily treated or
defendanshall begoverned by $£1.1551.45 (1) or55.06 (1), medicatedinless necessafyr the safety of the defendant or others. See s. 51.61 (1)

i istri i s (9). () and (i).
asappropriate. The dIStrICt attomey.or corporation counsel mg&éub. (2) (g), like prior s. 971.14 (7), permits examinatiotheflefendant by an
preparea statement meeting the requirements 5155 (4)or(5),  expertof his or her choosing. It also allows access to the defendant by examiners
51.45 (13) (apr55.06 (1) based on the allegation&the criminal selectedoy the prosecution at any stage of the competency proceedings.
complaintand the evidence in the case. This statement shall baub.(3) requires the examiner to render an opinion regarding the probability of

- - e - . . timely restoration to competendy assist the couirt determining whether an incem
givento the director of the facility tahich the defendant is deliv petentdefendant shoultie committed for treatment. Incompetency commitments

eredand filed with the branch of circuit court assigned to exercisey not exceed the reasonable time necessary to determine whether there is a sub

imi iurisdicti i i i imi stantial probability that the defendant will attain competency in the foreseeable
criminal J.urISdICtlon. in the C.Oumy.m which the C“mmal cbas future: Jackson vindiana 406 U.S. 715738 (1972). The new statute ateguires
arepending where it shall dide, withoutcorroboration by other thereport to include the facts and reasonirfich underlie the examinisrclinical

petitioners,as a petition for commitment under54d..2Q 51.45 findings and opinion on competency

(13) or55.06 (2) This section does not restrict thewer of the Sub.(4) is based upon prist 971.14 (4). The revision emphasizes that the-deter
I . - e o inationof competency is a judicial matteBtate ex rel. Haskins Bodge County
branchof circuit court in which the petition is filed to transfer th%lourt,GZ Wis. 2d 250(1974). The standard of proof specified in State ex rel. Matalik

matter to the branch of circuit coassignedo exercise jurisdic v. Schubert57 Wis. 2d 315(1973) has been changed to confornthi “clear and

i i i i convincingevidence” standard of s. 51.20 (13) (e) and Addingtdaxas441 U.S.
tlor;_undelr ch51 |nt the countt;t/ Days ts.tpent |ndcont1t?_1|tment or prr]o ﬁ%ﬁlg?g)' [but 564987 We. Act 85
ective placement pursuant 1o a petiion under this paragraph s b.(5) requires, in accordance with Jacksolmgiana406 U.S. 71§1972), that

not be deemed days spent in custody under3.155 competencycommitments be justified e defendare’ continued progress toward

: B + becomingcompetent within a reasonable time. The maximum commitment period
(c) If a person is committeander s51.20pursuant to a peti is establishedt 18 months, in accordance with State ex rel. Haskibsdge County

tion under par(b), the county department undeb%.420r51.437  Court,62 Wis. 2d 250(1974) and other data. dfdefendant becomes competent while
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cq?tﬁrgigetdfor treatmetnt ant:hlater be?otmgsompegent, fturther éﬁom&i&tgﬁ[gngs per  (2) If the defendant has entered a plea of not guilty by reason

mitted but in no event may the cumulated commitment periods e nths or ; ; ;

the maximum sentence for thefefise with which the defendaistchaged, which OT mental disease or defect or there .IS reason, to believe that .memal

everis less. State ex rel. DeisingefTveffert, 85 Ws. 2d 257(1978). diseaseor defect of the defendant will otherwise become an issue
Sub. (6) clarifies .thepqocedures f%r tratr:sition to civil commitment, %Iggholismin the case, the coumtay appoint at least one physician or at least

treatmenbr protective placement when the competency commitment @0} ; i ;

or is not likely to be, successful in restoring the defendant to competéhepew Onepsyc.hongSt’ but not more than 3 physicians or psy(;hOlOgIStS

statuterequires the defense counsel, district attorney and criminal court to be notif@iCombination thereof, to examine the defendanttanestify at

¥yhenfthedefe?dant is disgh@eg frogl Ct“t/rq ctorpmitmg?t,tin ordelr thataregct)e{/e\‘rminathe trial. The compensation of the physicians or psychologists

ion of competency may be ordered at that stage. State ex rel. Péibéitey s. - ;

2d 197,297 N.W 2d 881(1977). The procedures specified in suba(é)not intended shallbe ﬁxedby the court and pald by the _county upon t.he order

to be the exclusive means of initiating civil commitment proceedings against s&fﬂhe court as part of t_he costs of the action. The re(_:el@njby

persons. See, e.g., In Matter of Haskirsl Ws. 2d 176(Ct. App. 1980). [Bill physicianor psychologist summoned under this section of any

765-A] ; . ;
Judicial Council Note, 1990]Re amendment of (1) (c)] The McCreddesaring othercompensation than that so fixeyl the court and paid by the

is substantially similar ipurpose to the preliminary examination. The standard f&ounty,or the ofer or promise by any person to pay such other
admissiorof telephone testimony should be the same in either proceeding. compensationis unlawful and punishable as contempt of court.
[Re amendment of (4) (b)] The standard for admission of telephone testimon gfact that the physician or psychologist has been appointed by

tency hearing is th that f li ination. See s. 970). X e
?1"3‘;”;23 §%¥E?ﬁ2£‘3§ [Risgﬂee,ﬁéf_f_gtf]apre Iminary examination. S€€ s- Jthigcourt shall be made known the jury and the physician or
Legislatureintended by reference to 973.155 in (5) (a) that good time credit SYychologistshall be subject to cross—examinatmnboth par

accordedpersons committed as incompeterstand trial. State Wloore, 167 W (2d) tjes.
491,481 NW (2d) 633 (1992). .

Competencihearing may be waived by defense counstiiout afirmative assent (3) Not _Iess than 10 days_ before trial, or at any cher tirae
of defendant. “State Guck, 176 W (2d) 845, 500 NW (2d) 910 (1993). the court directs, any physician psychologist appointed under
g T?eAstgt? bf;:jarst thﬁ ﬁugzn 0{) prcivitng competeirgqylwf%en %t]n att i?SLfJalmftahe sub.(2) shall file a report of his or her examinatiofithe defen

ant. efendant shall n: supject to a criminal trial when the state Tails to prov H H H H
competencdy the greater weightdf the credible evidence. A trial cosrtompe a_ant_WIth the JUdge’ who shall cause copies to be transmitted to the
tencydetermination should beversed only when clearly erroneous. Staear  district attorney and to counsel for tdefendant. The contents of
foot, 207 W (2d) 215, 558 NW (2d) 626 (1997). the report shall be confidential until the physician or psychologist

A probationer has a right to a competedetermination when during a revocation i i i
proceedinghe administrative law judd®as reason to doubt the probatiéseompe has testified or at the completlon of the triahe report shall cen

tence. Thedetermination shall be made by the circuit court in the county of sented@in an opinion regarding the ability of the defendardgpreciate
ing which shall adhere to s871.13 and 971.14 to the extent practicable. State ex rghe wrongfulness of the defendamttonduct or to conform the
Vanderbeker. Endicott, 210 NW (2d) o08, 503 MW (2d) s (1397)'”. defendant'sonduct with the requirements of law at tinee of the
19\ila\/2|%*.(,‘on3|nsnew competency to stand trial statute. Fosdal and Fullin. WBB O%‘ommissionof the criminal ofense chaged and, if stffcient
Theinsanity defense: Ready for reform? Fullin. WBB Dec. 1982. informationis available to the physician or psychologistdach
an opinion, his orher opinion on whether the defendant needs
971.15 Mental responsibility of defendant. (1) A person medicationor treatment and whether the defendant isoatpe
is not responsible focriminal conduct if at the time of such eon tentto refuse medication or treatment. The defendant is not com
ductasa result of mental disease or defect the person lacked sptentto refuse medicatioar treatment if, because of menta ill
stantialcapacity either to appreciate the wrongfulness of his or hess,developmental disabilifyalcoholism or drug dependence,
conductor conform his or her conduct to the requirements of laandafter the advantages adsadvantages of and alternatives to
(2) As used in this chaptethe terms “mental disease ordcceptingthe particular medication or treatment have been
defect” do not include an abnormality manifested only b§XPlainedto the defendant, one of the following is true:
repeatectriminal or otherwise antisocial conduct. (@) The defendant is incapable of expressing an understanding
(3) Mental disease or defect excluding responsibility is afif the advantages and disadvantages of accepting medication or
affirmative defense which the defendant must establish to-a rég@atmeniand the alternatives.
sonablecertainty by the greater weight of the credible evidence. (b) The defendant is substantially incapable of applying an
History: 1993 a. 486 understandingf the advantages, disadvantages and alternatives
It is not a violation of due process to put the burden of firenative defense of to hisor her mental illness, developmental disahiktgoholism
mentaldisease or defect on the defendatiate vHebard, 50 W (2d) 408, 184 NW or drug dependence in order to make an informed choice as to

(2d) 156. e
Psychomotorepilepsy may be legally classified as a medtatase or defect. whetherto accept or refuse medication or treatment.

Spraguev. State, 52 W (2d) 89, 187 NW (2d) 784. o (4) It the defendant wishes to be examined by a physician,
burestate does not have to gﬁggﬁgg’t‘ges%ow?ga%%g i’g;”m’,“ggfﬁ‘sse' Thiysychologisor other expert of his or her own choice, the examiner
A voluntarily drugged condition is not a form of insanity which can constitute%ha” be permltted to have_ reasonabl? access to th_e defendant for
mentaldefect or a disease. Medical testimony can hardly be used both on the ith@purposes of examination. No testimony regarding the mental
Loy (G g3 ntent and also to prove insanybson vState, 55W2d)  condition of the defendant shall be received frorphaysician,
Thelegislature, in enacting this section, the ALI Institute definition of insanit)psy(:h()lc’g'SDr eXpen Wlmessu,mmoned by the defe,ndant unless
deliberatelyand positively excluded “antisociebnduct” from the statutory defini Not less than 3 days before trial a reportie examination has
tlog r?f “mental dlseaseb?r dzfect-" SlmpS%IS‘ﬂte, 62w (2?) ?105,2215 (';!W |(2d') 435.peentransmitted to the district attorney and unless the prosecution
e jury was not obliged to accept the testimony of the medical witness i i
althoughthe state did not present medical testimbegause it was their responsibil fas been abrded an op_portunlty to examine and observe the
ity to determine the weight andedibility of the medical testimonyPautz vState, defendantf the opportunity has been Sea§0nab|y demanded. The
64W (2d) 469, 219 NW (2d) 327. statemay summon a physician, psychologist or othgrert to tes
32???3?}5 to 939.42, citing StateKolisnitschenko, 84 W (2d) 492, 267 NW (2d) tify, but that witness shall not give testimony unless not less than
: 3 days before trial a written repat his or her examination of the

Court properly directed verdict against defendant on issuaeftal disease or .
defect. Sptatg vl_yeach, 124 W (2d) e%s, 370 NW (2d) 240 (1985). defendanhas been transmitted to counsel for the defendant.

Useof expert evidence gfersonality dysfunction in the guilt phase of a criminal ici i

trial discussed. State Morgan, 195 W2d) 388, 536 NW (2d) 425 (Ct. App. 1995). (5) If a phyS|C|an, psyc_:hologlst or _other expert who has
o examinedhe defendant testifies concerning the defensiam¢n

The power of the psychiatric excuse. Halleck, 53 MLR 229. | diti h he shae itted K

Theinsanity defenseConceptual confusion and the erosion of fairness. Ma(:BaiF'f31 condition, he (_)I’ she s p(_erml_tte t(_) make a _Statem_ent as
67 MLR 1 (1983). to the nature of his or her examination, his or her diagnosis of the

Evidenceof diminished capacity inadmissible to show lack of intent. 1976 WLRnentalcondition of the defendant at the time of the commission
623. of the ofense chaged, his or her opinion as to the ability of the
defendanto appreciate the wrongfulnesstbé defendand’con

971.16 Examination of defendant. (1) In this section:  g,ct or to conform to the requirements of law and, ifisient

(@) “Physician” has the meaning given i48.01 (5) informationis available to the physician, psychologist or expert
(b) “Psychologist” means a person holding a véilignse to reach an opinion, his or her opinion on whether the defendant
unders.455.04 needsmedication or treatment awehether the defendant is not
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competento refuse medication or treatment for thefendants orderedby the court. No verdict on the plea of not guilty by reason
mentalcondition. Estimony concerning theefendans need for of mental disease or defeoty be valid or received unless agreed
medicationor treatment and competence to refuse medicationtorby at least five—sixths of the jurors.

treatmentmay not be presented before the jury thaetermining  (3) (a) If a defendant is not found not guilty by reason of men
theability of the defendant to appreciate the wrongfulness of hig disease odefect, the court shall enter a judgment of conviction

or her conduct or to conform his or her conduct with the requirgndshall either impose or withhold sentence unde78.13 (2)
mentsof law at the time of the commission of the criminééonée

> i A - unders.971.17 A judgment entered under this paragraph is-inter
matterbearing orhis or her competency or credibility or the valid ¢ ,0ry to the commitment order entered unde®zL.17and
ity of his or.her.dlagnoss or opinion. reviewableupon appeal therefrom.

(6) Nothing in this section shall require the attendance at theuistory: 1987 a. 861989 a. 31334 1995 a. 2%.9126 (19) Sup. Ct. OrdeNo.
trial of any physician, psychologist or other expert witness for af§-08 207 W (2d) xv (1997).

Wi i ; Judicial Council Note, 1987:Wisconsin presently requires each elemerthef
purposgother than the giving of his or her testimony crime (including any mental element) to l@ven before evidence is taken on the
History: 1989 a. 31359, 1991 a. 391995 a. 268 pleaof not guilty by reason of mental disease or defect. This statute provides for the

Denial of defendang motion for a directed verdict after defendsusanitywit-  procedurabifurcation of the pleas of not guilty and not guilty l@ason of mental
nessedad testified and the state had rested, and then allowing 3 witnesses appotiiteshseor defect, in order that evidence presented on the latter issue not prejudice
by the court tdestify, was not an abuse of discretion. StatBagenthal, 47 W (2d)  determinatiorof the former State ex rel. LaFollette Raskin;34 Ws. 2d 607(1976).

668,178 NW (2d) 16. o ) Thelegal efect of a finding of not guilty by reason of mental disease or defect is
Therules stated in the Bgenthal case apply where the trial is to the cougvis  that the court must commit the defendant to the custody of the department of health
v. State, 57 W (2d) 469, 204 NW (2d) 527. andsocial services under s. 971.17.

It is not error to allow a psychiatrist to expres®pimion that no psychiatrist could  Sub.(1) (c) provides several necessary exceptions to the prior stadeirement
form an opinion as to defendamtegal sanity because of unknown variables. Kemghatthe same jury try both pleas in order to avoid unnecessary redeterminations of
v. State, 61 W (2d) 125, 2INW (2d) 793. guilt. Kemp v State61 Wis. 2d 125(1973).

“Mental condition” within meaning of (3) refers to the defense of mental diseasesub.(2) allows a five-sixths verdict on the plefnot guilty by reason of mental
or defect, not to an intoxication defense. Loveda§tate, 74 W (2d) 503, 247 NW diseaseor defect. [87 Act 86]

(2d)116. ) o ) » » Constitutionalityof directed verdict against criminal defendant on isstesatity
An indigent defendant is constitutionally entitled to an examining physician @pheld. Leach vKolb, 911 F (2d) 1249 (1990).

stateexpense when mental status is an issue, but this statute is not the vehicle to sati icting th isai hiatri ; f | .
this constitutional obligation. State Burdick, 166 W (2d) 785, 480 NW (2d) 528 Wilfgg;c]r;icrggw%tteglsiw:iasi:gnlgg)icwliglc?tsegs.tlmony on a defendantiental state:

(Ct. App. 1992).

971.17 Commitment of persons found not guilty by
reason of mental disease or mental defect. (1) CommIT-
MJENT PERIOD. When adefendants found not guilty by reason of
diseaser defect: mentaldisease®r mental defect, the court shall commit the person
A . . . to the department of health and family services for a specified
(a) There shall be a separation of the issues with a sequeniighoqnot exceeding two-thirds of the maximum term of impris
orderof proof in a continuous trialThe plea of not guilty shall be onmentthat could be imposed under93.3.15 (2) (apgainst an
determinedirst and the plea of not guilty by reason of mental digytfenderconvicted of the same crime or crimes, includingris-
easeor defect shall be determined second. onmentauthorized by s€46.65 (2) (f) (2j) (d) or (3m), 939.62
~ (b) If the pleaof not guilty is tried to a jurythe jury shall be 939.621 939.63 939.635 939.64 939.641 939.645 940.09
informed of the 2 pleas and that a verdict will be taken upon tti), 940.25 (1b)and961.48and other penalty enhancement-stat
pleaof not guilty before the introduction of evidence on the plages,as applicable, subject to the credit provisions 678.155
of not guilty by reasonf mental disease or defect. No verdict off the maximum term of imprisonment is life, the commitment
the first plea may be valid or received unless agreed talby period specified by the court may be life, subject to termination

971.165 Trial of actions upon plea of not guilty by rea -
son of mental disease or defect. (1) If a defendant couples
aplea of not guilty with a plea of not guilty by reason of ment

jurors. undersub.(5).
(c) If both pleas are tried to a juithat jury shall be the same, (1g) If the defendant under su(t) is found not guilty of a fel
exceptthat: ony by reason of mental disease or defect, the court shall inform

1. If one or more jurorerho participated in determining thethe defendant of the requirements and penalties unééd 29
first plea become unabte serve, the remaining jurors shall deter  (1j) SexuAL ASSAULT: LIFETIME SUPERVISION. (a) In this sub
minethe 2nd plea. section, serious sex dénse” has the meaning given ir989.615

2. If the jury is dischayed prior to reaching a verdict ¢me (1) (b).
2ndplea, the defendant shall not solely on tiatount be entited  (b) If a person is found not guilty by reason of mental disease
to a redetermination of the first plea aadiifferent jury may be or defect of a serious sexfefise, the court mayn addition to
selectedo determine the 2nd plea only committingthe person to the departmenfihealth and family ser

3. If an appellate court reverses a judgment as to the 2nd plases under sub(1), place the person on lifetime supervision
but not as to the first plea and remands for further proceedingsunders. 939.615if notice concerning lifetime supervision was
if the trial courtvacates the judgment as to the 2nd plea but notgigen to the person under 873.125and if the court determines
to the first plea, the 2nd plea may be determined byferelift jury thatlifetime supervision othe person is necessary to protect the
selectedor this purpose. public.

(d) If the defendant is found not guiltyre courishall enter a (1m) SEXUAL ASSAULT; REGISTRATIONAND TESTING. (@) If the
judgmentof acquittal and dischge the defendant. If the defen defendanunder sub(1) is found not guilty by reason of mental
dantis found guilty the court shall withholéntry of judgment diseaseor defect for a violation of 940.225 (1)pr(2), 948.02 (1)
pendingdetermination of the 2nd plea. or (2) or 948.025 the court shall require the person to provide a

(2) If the plea of not guilty by reason of mental disease Biologicalspecimerto the state crime laboratories for deoxy+ibo
defectis tried to a jurythe court shall inform the jury that thdezft  nucleicacid analysis.
of a verdict of not guilty by reason of mental disease or defect is(b) 1m. Except as provided in subch., if the defendant under
that, in lieu ofcriminal sentence or probation, the defendant wilub.(1) is found not guilty by reason of mental disease or defect
be committed to the custody of tidepartment of health and fam for any violation, offor the solicitation, conspiracy or attempt to
ily services anavill be placed in an appropriate institution unlessommit any violation, of ch940, 944 or 948 or ss.943.01to
the court determines that the defendant would not pose a dan@#é8.15 the court may require the defendant to comply with the
to himself or herself or to others if released under conditionsportingrequirements under 301.45if the court determines that
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the underlying conductvas sexually motivated, as defined in's. (f) The costs of an examination ordetedier par(a) shall be
980.01(5), and that it would be in the interestpublic protection paidby the countyupon the order of the court as part of the costs
to have the defendant report undeB®1.45 of the action.

2m. If the defendant under suli) is found not guilty by rea (g) Within 10 days after the examingmeport is filed under
sonof mental disease or defect for a violation, or for the solicitpar.(c), the court shall hold a hearing to determine whether com
tion, conspiracy or attempt to commit a violation, #40.22(2), mitmentshall take the form of institutional care conditional
940.225 (1)(2) or(3), 944.06 948.02 (1)or (2), 948.025948.05  release.
948.055948.06948.07948.0§948.110r948.3Q or 0f s940.30  (3) CommITMENT ORDER. (a) An order for commitment under
or 940.31if the victimwas a minor and the defendant was not thgjs section shall specify either institutionzare or conditional
victim’s parent, the court shall require the defendant to comgilease. The court shall order institutional care if it finds by clear
with the reporting requirements undeB01.45unless the court and convincingevidence that conditional release of the person
determinesafter a hearing on a motion made by the defendagjeuld pose a significant risk of bodily harm to himself or herself
thatthe defendant is not required to comply und808.45 (1m)  or to others or of serious property damagfethe court does not

3. In determining under subfim. whether it would be in the makethis finding, it shall order conditional release. In determin
interestof public protection to have the defendant report underisg whether commitment shall be for institutional care or condi
301.45 the court may consider any of the following: tional releasethe court may considewithout limitation because

a. The ages, at the time of the violation, of the defendant apdenumeration, th@ature and circumstances of the crime, the
thevictim of the violation. person’smental history and present mental condition, where the

b. The relationship between the defendant and the victimRstrsonwill live, how the person will support himself or herself,
the violation. what arrangements are available to ensure that the person has

c. Whether the violation resulted in bodily harm, as defin@fcesdo and V".i” take necessary medication,.anq what arrange
in 5.939.22 (4)to the victim. ' Mmentsare possible for treatment beyond medication.
(b) If the state proves by clear and convincing evidence that the
rsonis not competent to refuse medication or treatmerthfor
son’smental condition, under the standard specified in s.
1.16(3), the court shall issue, as part of the commitment prder
. . . . anorder that the person is not competent to refuse medication or
€. The probability that the defendant vabmmit other viola treatmentfor the persors mental condition and thathoever

tionsin the future. . administersthe medication or treatment to the persgirall

to the particular case. (c) If the court ordespecifies institutional care, the department
(2) INVESTIGATION AND EXAMINATION. (a) The courshall of nealth and family services shall place the person in an institu
enteran initial commitment order under this section purst@nt tjon ynder s51.37 (3)that the department considers appropriate
a hearing held as soaas practicable after the judgment of nof, jight of the rehabilitative services requiregthe person and the
guilty by reason of mental disease or mental defect is entéred,otectionof public safety If the person is not subject to a court
the court lacks sticient information to make the determinationygerdetermining the person to be not competent to refuse medi
requiredby sub.(3) immediately after trial, imay adjourn the cation or treatment for the persenmental condition and if the
hearingand order the department of health and family servicesjfiitytionin which the person is placed determines that the person
conducta predisposition investigation using the procedure in gnoyid be subject to suctcaurt orderthe institution may file with
972.150r a supplementary men&kamination or both, to assistihe court, with notice tahe person and his or her counsel and the
the court in framing the commitment order district attorney a motion for a hearing, under the standard speci
(b) If a supplementary mental examination is ordered undgd in s.971.16 (3) on whether the person is not competent to
par.(a), the court mayppoint one or more examiners having thesfusemedication or treatment. A repan which the motion is
specialized knowledge determined by the court to be appropriggsedshall accompany the motion and notice of motion and shall
to examine and report upon the condition of the perdorlieu  includea statement signed by a licensed physician that asserts that
thereof,thecourt may commit the person to an appropriate mentik person needs medication or treatment and that the person is not
healthfacility for the periodspecified in paXc), which shall count competentto refuse medication or treatment, based on an
asdays spent in custody unde933.155 examinatiorof the person by a licensetlysician. Vithin 10 days
(c) An examiner shall completan inpatient examination aftera motion is filed under this paragraph, the court stethr
underpat (b) and file the report within 15 days after the examinanine the persors competency to refuse medication or treatment
tion is ordered unless, for good cause, the examiner cannet céon the persors mental condition. At the request of the person, his
pletethe examination and requests an extension. In that casedhker counsel or the district attorndlge hearing may be pest
courtmay allow one 15—day extension of the examination perigsbned,but in no case may the postponed hearing be held more
An examiner shall complete an outpatient examination and file than20 days after a motida filed under this paragraph. If the-dis
report of examinationwithin 15 days after the examination istrict attorneythe person ankis or her counsel waive their respec
ordered. tive opportunities to present other evidence on the issue, the court
(d) If the court orders aimpatient examination under pés), shalldetermine the persatompetency to refuse medication or
it shall arrange for the transportation of the person to the exantiieatmenion the basis of the report accompanying the motion.
ing facility within a reasonabléime after the examination is the absence of these waivers, the court shall hold an evidentiary
orderedand for the person to be returned to the jail or asithin  hearingon the issue. If the state proymsevidence that is clear
areasonable time after the examination has been completed.a_mdconvincingthat the person is not competent to refuse medica
(e) The examiner appointed under .pé@) shall personally tion or treatment, under the standard specified 97$.16 (3)the
observeand examine the person. The examiner or facility sh&purtshall ordethat the person is not competent to refuse medica
have access to the persopast or present treatment records, d¥n or treatment for the persenmental conditiomnd that who
definedin 5.51.30 (1) (b)and patient health care records, as pr&Vveradministers the medication or treatment to the pesbati
vided under s146.82 (2) (c) If the examiner believes that the-perobserveappropriate medical standards.

d. Whether the victim stéred from a mental illness or mental
deficiencythat rendered him or her temporarily or permanent
incapableof understanding or evaluating the consequences of
or her actions.

son is appropriate for conditional release, the examstell (d) If the court finds that the person is appropriate for condi
reporton the type of treatment and services that the person ntiayal release, the court shall notify the department of health and
needwhile in the community on conditional release. family services. The department of health &ardily services and
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the countydepartment under §1.42in the county of residence  (c) Within 20 days after receipt of the petition, the court shall
of the person shall prepaaeplan that identifies the treatment anéppointone or more examiners having the specialized knowledge
servicesjf any, thatthe person will receive in the communifjhe determinedy the court to be appropriate, who shall examine the
planshall address the perssmieed, if anyfor supervision, medi personand furnish a written report of the examination to the court
cation, community support services, residential services, -vooaithin 30 days after appointment. The examiners shall have rea
tional services, and alcohol or other drug abuse treatment. Bumableaccess to the person fourposes of examination and to
departmentof healthand family services may contract with ahe person$ past and present treatment records, as defined in s.
countydepartment, under 51.42 (3) (aw) 1. dwith another pub  51.30(1) (b), and patient health care records, as provided under
lic agency or with a private agency to provide the treatment and46.82 (2) (c) If any such examiner believes that the peison
serviceddentified in the plan. The plan shall specififo will be  appropriatefor conditional release, the examiner shall report on
responsibldor providing the treatment and services identified ithe type oftreatment and services that the person may need while
theplan. The plan shall be presented to the court for its approvathe community on conditional release.

within 21 daysafter the court finding that the person is appropriate (d) The court, without a junshall hear the petition within 30
for conditional releaseunless the county department, departmeatysafter the report of theourt—appointed examiner is filed with
of health and family services and person to be releasptest the court, unless the petitioner waives this time limit. Expenses
additionaltime to develop the plan. If the county department @f proceedings under this subsection shall be paid as provided
the persons county of residence declines to prepare a plan, theders.51.20 (18) The court shall grant the petition unless it
departmenbf health and family services may arrangedioother  finds by clear and convincing evidence that the person wanse
countyto prepare the plan if that county agrees to prepare the pagignificant risk of bodily harm to himself or herself orihers
andif the individual will be living in that county or of serious property damage if conditionally releasednaking

(e) An order forconditional release places the person in tHbis determination, the court may consideithout limitation
custody and control of the department of health and family seecauseof enumeration, theature and circumstances of the
vices. A conditionally released person is subject to the conditioagme, the persors mental history and present mental condition,
setby thecourt and to the rules of the department of health andherethe person will live, how the person will support himself
family services. Before a person is conditionally released by therself,what arrangements are available to ensure that the person
courtunder this subsection, the court shall so notify the municigs#s access to and wiltake necessary medication, and what
police department and county shéfiir the area where the persorarrangementare possible for treatment beyond medication.
will be residing. The notification requirement under this-para (e) If the courfindsthat the person is appropriate for condi
graphdoes not apply if a municipal departmenicounty sherff tional release, the court shall notify the department of health and
submitsto the court a written statement waiving the righbéo family services. The department of health &dily services and
notified. If the department dfiealth and family services allegesthe countydepartment under §1.42in the county of residence
thata released person has violated any condition or rule, or thatah¢he person shall prepaaeplan that identifies the treatment and
safetyof the persoror others requires that conditional release keervicesjf any, thatthe person will receive in the communitfhe
revoked,he or she malge taken into custody under the rules of thplan shall address the perssmieed, if anyfor supervision, mesi
department. The department of health and family services shalhtion, community support services, residential services, voca
submita statement showing probalgiause of the detention andtional services, and alcohol or other drug abuse treatment. The
a petition to revoke the order for conditional release to the codepartmentof healthand family services may contract with a
mitting court and the regionalfafe of the state public defendercountydepartment, under51.42 (3) (aw) 1. dwith another pub
responsibldor handling cases in the county where the committilig agency or with a private agency to provide the treatment and
court is located within 48 housdter the detention. The court shalkervicesdentified in the plan. The plan shall specifio will be
hearthe petition within 30 days, unless the hearing or time-deaesponsibldor providing the treatment and services identified in
line is waived by the detained person. Pendingréwecation theplan. The plan shall be presented to the court for its approval
hearing,the department of health and family services may detaiithin 60 daysafter the court finding that the person is appropriate
the person in a jail or in a hospital, center or facility specified bpr conditional releaseinless the county department, department
s.51.15 (2) The state has the burden of provingl®ar and con of health and family services and person to be relegspeest
vincing evidence that any rule or conditiohrelease has been vio additionaltime to develop the plan. If the county department of
lated,or that the safety of the person or others requires that-coritlie persons county of residence declines to prepare a plan, the
tional release be revoked. tiie court determines after hearingdepartmenof health and family services may arrangedioother
thatany rule or condition of release has been violated, or that trmuntyto prepare the plan if that county agrees to prepare the plan
safetyof the persomr others requires that conditional release andif the individual will be living in that county

revoked,it may revoke the order for conditional release @amtbr (4m) NOTICEABOUT CONDITIONAL RELEASE. (@) In this subsec
that the releasegberson be placed in an appropriate institutiofion:
unders.51.37 (3)until the expiration of theommitment or until 1. “Crime” has the meaning designated i949.01 (1)

againconditionally released under this section. . . . e
2. “Member ofthe family” means spouse, child, sibling,par
(4) PETITION FORCONDITIONAL RELEASE. (@) Any person who gntor legal guardian.

is committed for institutional care mapetition the committing W i i ; .
courtto modify its order by authorizing conditional releasatif comsrﬁitt\égtlm means a person against whom a crime has been
least6 months have elapsed since ihiéial commitment order ' . .
was entered, the most recent release petition was denied or théP) If the court conditionally releases a defendant under this
mostrecent order for conditional release was revoked. The-diré€ction.the district attorney shall do all of the following in aceord
tor of thefacility at which the person is placed may file a petitiofnceWith par (c):
underthis paragraph on the perssiiehalf at any time. 1. Make a reasonable attentptnotify the victim of the crime

(b) If the persorfiles a timely petition without counsel, theCOmmittedoy the defendant pif the victim died as a result of the
courtshall serve a copy of the petition the district attorney and, crime, anadult member of the victirs'family ot if the victim is
subjectto sub(7) (b), refer the matter to the state public defend&founger than 18 years old, the victinparent or legal guardian.
for determination of indigency and appointment of counsel under 2. Notify the department of corrections.
s.977.05 (4) (j) If the person petitions through counsel, his or her (c) The notice under pafb) shall inform the departmewof
attorneyshall serve the district attorney correctionsand the person under péb) 1. of the defendans
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nameand conditional release date. The distattdrney shall send andfamily services shall send tmetice, postmarked at least 7
the notice, postmarkedo later than 7 days after the court orderdaysbefore thedefendans termination or dischge date, to the
the conditional release under this section, to the departmentdepartmenbf correctionsand to the last-known address of the
correctionsand to the last-known address of the person under gaersonunder par(b) 1.
(b) 1. (d) The department of health and family services shall design
(d) Upon request, the department of health and faseityices andprepare cards for persons specified in (pérl.to send to the
shall assist district attorneys iobtaining information regarding department.The cards shall have space for these persqm®to
personsspecified in parb) 1. vide their names and addresses, the nantiesofpplicable defen
(5) PETITION FOR TERMINATION. A person on conditional dantand any other information the department determinesds

releasepr the department of health and family services on his ¢sary. The department sharovide the cards, without cluar,

her behalf, may petition the committing court to terminate th@ district attorneys. District attorneys shall provide taeds,
orderof commitment. If the person files a timely petition withoutvithout chage, to persons specified in pg) 1. These persons
counselthe court shall serveapy of the petition on the district May send completed cards to the department. All departmental
attorneyand, subject to sul§7) (b), refer the matter to the staterecordsor portions of records that relate to mailing addresses of
public defender fodetermination of indigency and appointmenthesepersons are not subject to inspectiorcopying under s.

of counsel under €77.05 (4) (j) If the person petitions through19.35(1), except as needed to comply with a request under sub.
counselhis or her attorney shall serve the distettorney The (4m) (d) or s.301.46 (3) (d)

petition shall bedetermined as promptly as practicable by the (7) HEARINGS AND RIGHTS. (a) Thecommitting court shall
courtwithout a jury The court shall terminate tloeder of comm  conductall hearings under thigection. The person shall be given
mitmentunlessit finds by clear and convincing evidence that furreasonable notice of the time and place of each such hed@itirg.
thersupervision is necessary to prevent a significant risk of boditpurtmay designate additional persons to receive these notices.
harmto the person do others or of serious property damage. In (b) Without limitation by enumeration, at any hearing under
makingthis determination, the court may consjdeithoutlimi-  this section, the person has the right to:

tation because of enumeratioiie nature and circumstances of 3 - counsel. If the person claims or appears to be indigent, the
the crime, the persoa’'mental history and current mental cendicqrt shall refer the person to the authority for indigency deter
tion, the persors behavior while on conditional release, alahs  inationsunder s977.07 1)

for the persors living arrangements, support, treatment and other > Remain silent
requiredservices after termination of the commitment ardér ) ’ i )

petition under this subsection may not filed unless at least 6 3. Present and cross—examine witnesses.
monthshaveelapsed since the person was last placed on-condi 4. Have the hearing recorded by a court reporter

tional release or since the mastent petition under this subsec  (c) If the person wishes to be examinedaphysician, as
tion was denied. defined in s971.16 (1) (a)or a psychologistas defined in s.

(6) EXPIRATION OF COMMITMENT ORDER. (@) At least 60 days 971.16(1) (b) or other experdf his or her choice, the procedure
prior to the expiration of a commitment order under ¢iipthe unders.971.16 (4)shall apply Upon motion of an indigent per
departmenof health and family services shall notify all of the folson,the court shall appoint a qualified and available exanfarer
lowing: the person at public expense. Examiners for the person or the dis

1. The court that committed the person. trict attofreney shall have [jeasor?able acr(;jess to (tjhe persparfor

o : : .poses ofxamination, and to the perssipast and present treat

m enztlor-lt—jg? v(illlasérg:rt]titrtg(rjney of the county in which the Conqm'[][*)nentrecords, as defined in%1.30 (1) (b)and patient health care
' recordsas provided under $46.82 (2) (c)

3. The appropriate county department undebk42 or (d) Upon a showing by the proponent of geadise under s.
51.437 o . 807.13(2) (c) testimony may be received into the record of a-hear
the(EZJugfgﬂéned?sxcpr:ggc;ﬁ(feapzc;g)rr?ltrsnft:}tecc):dt%r tL;]nedﬁrgf]lt“gf ning under this section by telephone or live audiovisual means.

/ iy > 8) AppLICABILITY. This section governs the commitment,
departmenbf health and family services or the appropriate Coun%lc(aa)seand dischage of persons adjugicated not guilty by reason
departmentinder s51.420r51.437to proceed against eerson ¢\ il disease or mental defect faienses committed on or
underch.51 or55. If none of those departments proceeds aga"?ﬂer\]anuary 1,1991. The commitment, release and digebér
the person under clal or55, the court may order the proceedingy,q <oy iy dicated not guilty by reason of mental disease of men

(6m) NOTICE ABOUT TERMINATION OR DISCHARGE. (@) Inthis ) defect for ofenses committed prior to January 1, 1991, shall
subsection: begoverned by.971.17 1987 stats., asfatted by1989 Wscon-

1. “Crime” has the meaning designated i849.01 (1) sin Act 31
L iv” i ibli History: 1975 c. 4301977 c. 3531977 c.428s.115, 1983 a. 359Sup. Ct. Order
t2 | Melmber gfthe family” means spouse, child, S|bI|ng,-par14lW (2d) xiii (1987);1987 a. 3941989 a. 31142, 334, 359 Sup. Ct. Orderl58
entor eg_a _guar 1an. _ ) W (2d) xvil (1990);1991 a. 39189, 269, 1993 a. 1698, 227: 1995 a. 25.9126 (19)
3. “Victim” means a person against whom a crime has bel#§5a. 417425 440 448 1997 a. 35130, 181, 252, 275
committed Judicial Council Note, 1990:Sub.(7) (d) [created] conforms the standard for
' admissionof testimony by telephone or live audio-visual means at hearings under

(b) If the court orders that the defendamthmmitment is ter thissection to that governing other evidentiary criminal proceedjRgsOrder &t

minatedunder sub(s) or that the defendant be disof under 1_1%f;§rle]is no right to jury trial in recommitment proceedings under sub. (3), due pro
sub.(6), the department of health and family serviseall do all cessclause or equal protection clause. Statd.§. 159 W (2d) 206, 464 NW (2d)

of the following in accordance with p&c): 41 (Ct. App. 1990).
i ; DHSSnot the county is responsible for funding the conditions for a person condi
1. If the person has submitted a card under(@arequesting .2 ieased under this section. Ral@oers, 174 W (2GJ09, 497 NW (2d) 724
notification, make a reasonable attempt to notify the viofithe (ct. App. 1993).
crime committedby the defendant, oif the victim died as a result It is not a denial of due process for an insanity acquitee to be confined to a state

of the crime. an aduthember of the victing family ot if the vic healthfacility for so long as he or she is considered dangerous, although sane, pro
L ! .. vided that thecommitment does not exceed the maximum term of imprisonment
tim is younger than 18 years old, the victrparenbr legal guard  which could havebeen imposed for the criminafefise chayed and where the state
ian. bears the burden of proof that the commitment should continue because the individ
. . ualis a danger to himself, herself or others. StalRandall, 192 W (2d) 800, 532 NW
2. Notify the department of corrections. (2d) 94 (1995).

(c) The notice under pafb) shall inform the departmewf The sentence of a defendant convicted of committing a crime while committed due
; to a prior not guilty by reason of mental disease or defect commitment under s. 971.17
correctionsand the person under p(in) 1. of the defendant may not be served concurrent withe commitment. State 8zulczewski, 209 W (2d)

nameand termination or dischge date. The department of health, 561 Nw (2d) 781 (Ct. App. 1997).
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A A court may nolt ot)rder a prisc?n sentence consecutive to an s. 9[:1.17 commitment(2) ONE SUBSTITUTION. In any criminalaction, the defendant
A sentencean only be mposed concurrent of consecuive o another sentence. $igie right to only one substitution afjudge, except under sub.
A commitment under this section is legal cause under s. 973.15s(8ytine sen (7). The right of substitution shall be exercised as provided in this
tenceof a defendant who commits a crime while servingctremitment. Whether section.
to stay the sentence while the commitment isfiecér to begin the sentence imme
diatelyis within the sentencing couwsttiscretion. State Szulczewski, 216 W (2d) (3) SUBSTITUTION OF JUDGE ASSIGNED TO PRELIMINARY
494,574 NW (2d) 660 (1998). ) S EXAMINATION. (&) In this subsection, “judge” includes a court
~Sub.(3) (c) is unconstitutional to the extent it alloadministration of psychotto  commissionerwho is assigned to conduct the preliminary
pic medication to an inmate based on a finding of incompetence to refireeit . .
therebeing a finding that the inmate is dangerous to himself or others. Hbépart examination.

mentof Health and Social Service. 962 F Sup92.(1997). (b) A written request for the substitution of afelient judge
o for the judge assigned to preside at the preliminary examination
971.18 Inadmissibility of statements for purposes of may be filed with the clerk, or with the court at the initial appear

examination. A statement made by a person subjectgmb$o  ance. If filed with the clerk, the request mustfiled at least 5 days
chiatricexamination or treatment pursuant to this chapter for thgfore the preliminary examination unless the court otherwise
purpgsesnf such.examlnatlon or treatment shall not pe admlss@grmits_ Substitution of a judge assigned a preliminary

in evidence against the persoreiny criminal proceeding on any examinationunder this subsection exhausts the right to substitu
issueother than that of the persenhental condition. tion for the duration of the action, except under §ap.

History: 1993 a. 486 (4) SUBSTITUTION OF TRIAL JUDGE ORIGINALLY ASSIGNED. A
971.19 Place of trial. (1) Criminal actions shall be tried in yvrlttgrcl)rrieic;;ﬁstaf;sri tﬂgdugsmgt;ﬁgl g]f t?ledgi:rt?onrf :llegggefcf)illretc?aith
the county where the crime was committed, except as othen/vi%gg ginally assigr : n may

€ clerk before making any motions to the trial court and before

provided. .
- o apalgnment.
(2) Where?2 or more acts are requisite to the commission o
h (5) SUBSTITUTION OF TRIAL JUDGESUBSEQUENTLYASSIGNED. If

ggg’sogggiﬁééhe trial may be in any county in which any of sug new judge is assigned to the trial of an action and the defendant

. . - has not exercised the right to substitute an assigilee, a writ
(3) Wherean ofense is committed on or within one—foudh g

; . tenrequest for the substitution thfe new judge may be filed with
amile of the boundary of 2 or more counties, the defenti@yt he clerk within 15 days of the clekgiving actual notice or send
betried in any of such counties.

v e - ; ) ) ing notice of theassignment to the defendant or the defensant’
(4) If a crime is committed in, on or against any vehicle-pasgtorney. If the notification occurs within 20 days of the date set
ing through or within this state, and it cannot readily be deter trial, the request shall be filed within 48 hours of the cterk’
minedin which county the crime was committed, the defendagtving actual notice or sendimptice of the assignment. If the
may be tried in any county through which such vehicle has passgslification occurs within 48 hours of the trial or if there has been
orin the county where the defendarttavel commenced or termi no notification, the defendant may make an oral or written request
nated. for substitution prior to the commencement of the proceedings.
(5) If the act causing deaih in one county and the death (6) SuBSTITUTION OF JUDGEIN MULTIPLE DEFENDANT ACTIONS.
ensuesn anotherthe defendant may be tried in either courity |n actions involving more than one defendant, the request for sub
neitherlocation can be determined, the defendant may be triedstitution shall be made jointly by all defendants. If severance has
the county where the body is found. beengranted and the right to substitute has not been exercised
(6) If an ofense is commenced outside the state and is caior to the granting of severance, the defendant or defendants in
summatedwithin the state, the defendamtay be tried in the eachaction may request a substitution under this section.
countywhere the dense was consummated. (7) SUBSTITUTION OF JUDGEFOLLOWING APPEAL. If an appellate
(7) If a crime is committed on boundary waters at a placeurtorders a new trial ®dentencing proceeding, a request under
where2 or more counties have common jurisdiction und2r@8  this section may bdiled within 20 days after the filing of the
or 2.04or under any other lavthe prosecution may be in eitherremittitur by the appellate court, whether or not a request for sub
county. The county whose proceagainst the éénder is first stitutionwas made prior to the time the appeal was taken.
servedshall be conclusively presumed to be the county in which (8) ProceburRESFORCLERK. Upon receiving a request feub
the crime was committed. stitution, the clerk shall immediately contact the judge whose sub
(8) In an action for a violation of 848.31 the defendant may stitution has been requested fardetermination of whether the
be tried in the county where the crime was committed or thiequestvas made timely and in proper form. If no determination
countyof lawful residence of the child. is made within 7 days, the clerk shall refer the matter to the chief
(9) In an action under 801.45 (6) the defendant may leed judgefor the determlna_\tlon and reassignment ofation as nec
in the defendang’ county of residence at the time that the conSSary. If the request is determined to be propee clerk shall
plaintis filed or, if the defendant does not have a county of regeduesthe assignment of another judge undétsd..03
dencein this state at the time that the complaint is filed, @unty (9) JupGE'sauTHORITY TOACT. Upon the filing of a request for
in which he or she has resided while subject 804.45 substitutionin proper form and within the proper time, the judge
(10) In an actiorunder s30.547for intentionally falsifying an Whosesubstitution has been requested has no authority to act fur
applicationfor a certificate of numbea registration or a certifi therin the action except to conduct the initial appearance, accept
cateof title, the defendant may be tried in the defendaraunty Pleéasand set bail.
of residence at the time that the complaint is filed, in the county (10) FORM OF REQUEST. A request for substitution of a judge
wherethe defendant purchased the boat if purchased from a defl@y be made in the following form:

or the county where the departmennatural resources receivedSTATE OF WISCONSIN
the application. CIRCUIT COURT

History: 1987 a. 3321993 a. 98486, 1995 a. 4401997 a. 198 c

Wherefailure to file registration form and act of soliciting contributions were ele’*** ounty

ments of the dénse, venue was proper in either of the 2 counties under (2). BlenS§ate of Visconsin
v. State, 73 W (2d) 685, 245 NW (2d) 906. VS

971.20 Substitution of judge. (1) DeriNmiON. In this see  -...(Defendant)
tion, “action” means all proceedings before a court from the filing Pursuanto s.971.20the defendant (or defendants) request (s)
of a complaint to final disposition at the trial level. a substitution for thédon. ... as judge in the above entitled action.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/1997/2.03
https://docs.legis.wisconsin.gov/document/statutes/1997/2.04
https://docs.legis.wisconsin.gov/document/statutes/1997/948.31
https://docs.legis.wisconsin.gov/document/statutes/1997/301.45(6)
https://docs.legis.wisconsin.gov/document/statutes/1997/301.45
https://docs.legis.wisconsin.gov/document/statutes/1997/30.547
https://docs.legis.wisconsin.gov/document/acts/1987/332
https://docs.legis.wisconsin.gov/document/acts/1993/98
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/440
https://docs.legis.wisconsin.gov/document/acts/1997/198
https://docs.legis.wisconsin.gov/document/statutes/1997/971.20(7)
https://docs.legis.wisconsin.gov/document/statutes/1997/971.20(7)
https://docs.legis.wisconsin.gov/document/statutes/1997/751.03
https://docs.legis.wisconsin.gov/document/statutes/971.20

15 Updated 97-98Wis. Stats. Database PROCEEDINGS BEFORE AND AT TRIAL 971.23

Dated ...., .... (year) shall determine where the defendant, if he or she is in custody
....(Signature of defendant or defendsumittorney) shallbe held and where the record shall be kept. If the criteria
(11) RETURN OF ACTION TO SUBSTITUTEDJUDGE. Upon the fit  Unders.971.225 (1) (ajo(c) exist, the court may proceed under
ing of an agreement signed by the defendant or defesdsttaf S 971.225 ()
neyand by the prosecuting attornélye substituted judge and the History: 1981 ¢. 15

R LI ? . Relevantfactors as to necessity of a change of venue discussed. .${etsavd,
substitutingjudge, the criminal action and all pertinent recordsow (2d) 408, 184 NW (2d) 1561itker v State, 56 W (2d) 728, 202 NW (2d) 897.

shallbe transferred back to the substituted judge. Rulesfor determining whether community prejudice exists discussed. Thomas v
History: 1981 c. 1371987 a. 271997 a. 250 State 53 W (2d) 483, 192 NW (2d) 864. ]
NOTE: See thel979-80 Statutes for notes and annotationglating to 971.20 ~ While actual prejudice need not be shown, there must be a shofxingasonable
prior to its repeal and ecreation by ch. 137, laws of 1981. probability of prejudiceinherent in the situation. GibsonState, 55 W (2d)1D, 197

Judicial Council Note, 1981:Section 971.20 has been revised to clarify its ebjecdNW (2d) 813. . N
tive of allowing defendants in criminafials one substitution of the assigned judge Thetiming, specificity inflammatory nature and degree of permeation of publicity
uponmaking a timely request. The statute is not to be used for delay nor for “judgextremely important in determining the likelihood of prejudice in the community
shopping,”but is to ensure a fair and impartigifl for the defendants. The statute Stateex rel. Hussong.\Froelich, 62 W (2d) 577, 215 NW (2d) 390.
doesnot govern removal for causéthe assigned judge through afidaivit of preju Wherenewsstories concerning the crime were accurate, informational articles of
dice. anature which would not cause prejudice and where 4 months elapsed haileen

Sub.(2) clarifies that the defendant has a right to only one substitution of judgeciationof the news stories and trial, it tended to indicate little or no prejudice against
acriminal action, unless an appellate court orders a new trial. Prior sub. (2) so giefendant.Jones vState, 66 W (2d) 105, 223 NW (2d) 889.
vided, but the eflect of this provision was unclear in light of the introductohyase Therewas noabuse of discretion in this prosecution for 1st-degree murder in not
of prior sub. (3). changingthevenue where the transcript of the hearing on the issuance of arrest war

Sub.(3) allows the defendasttight ofsubstitution to be used against the judgerant,the preliminary examination, and other hearings were closed to publiress
assignedo the preliminary examination and specifies the timing of these requestae pOt“CE and PFOSEﬁDUthF reffusech%)ﬁ(til\_/lulg? any fa_ctst_to PUb,LIiC and PrteS,S;h?d press

Sub. (4) allows the defendasttight ofsubstitution to be used against the judgd€portswere generally free from alls ot Incriminating evidence, straightior
original(ly)assigned to preside at tgr;ial, specifying the timing of thegse requesjts. 9 wardand not incendiaryState vDean, 67 W (2d) 513, 227 NW (2d) 712.

Sub. (5) allows the defendastright of substitution to be used against a judge Only defendant may waive right to venue where the crime was committed. State
assignedo preside at trial in place of the judge originally assigned, specifying tNeMendoza, 80 W (2d) 122, 258 NW (2d) 260.
timing of these requests. .

Sub.(6) clarifies that all defendants in a single action must joinsnbstitution  971.225 Jury from another county . (1) In lieu of chang

feqsuebst-?) i beituti 10 be mad llate réonande ing the placeof trial under s971.22 (3) the court may require the
ub.(7) allows a substitution request to be made upon appellate r W ; ; £
trial, irrespective of whether a substitution of judge was requested prior to the app%gll.eCtlonOf ajury under _sul:(2) if: .
It is the only exception to the rule of one substitution per action. The time limitfor (a) The court has decided to sequetterjurors after the com
therequest is tied to filingf the remittiturin accordance with Rohl Btate97 Ws. i : ;
2d514(1980). [LRB NOTE: Senate Amendment 1 revised this subsection to algbencemenof the trial, as prowded Ir_] §72.12 .
allow the substitution request to be made upon appellate remand for new sentencingb) There are grounds for changing the place of trial under s.
proceedings.] 71.22 (1) an

Sub. (8) provides for the determination of the timeliness and propriety of the SL?b ) ( ) a d. .
stitutionrequest to be made by tbkief judge if the trial judge fails to do sowithin () The estimated costs to the couappear to be less using
7 dsays-(g) ' prior sub. (2) ded 1o allow fodge wh bstitution has b the procedure under this section than using the procedure fer hold

ub.(9) is prior sub. (2), amended to allow fhdge whose substitution has been; ial i

requestedo accept any plea. Tieior statute allowed the judge to accept only pleaé;ng the trial in another _Coumy . . .
of not guilty This revision promotes judicial economy by allowing the judge whose (2) If the court decides to proceed under this section it shall

substitutionhas been requested to accept a guilty or no contest plea tendered bipyw the procedure under 871.22until the jury is chosen in the
defendanbefore the action is reassigned. Defendants preferring to have guilty o o

r40 . h -
contestpleas accepted by the substituting judge may obtain that result by standﬂ&d county At that time, the proceedings shall return to the -origi

muteor pleading not guilty until after the action has been reassigned. nal county using the jurors selected in the 2nd couifibe original
Sub. (10) is prior sub. (5). county shall reimburse the 2nd county for all applicable costs
Sub. (1) is prior sub. (6). [Bill 163-S] nders.814.22
Peremptorysubstitution of judge under s. 971.20, 1979 stats., was not unconsti Upiistor i 198.1 c 15 1991 a. 39

tional. State vHolmes, 106 W (2d) 31, 315 NW (2d) 703 (1982). y: et :

Whereappellate court remands for exercise of discretion in ordering restitutiongizl . . .
hasnot remanded for a sentencing proceeding, and defendant is not entitled to .23 Discovery and inspection. (1) WHAT A DISTRICT
stitutionunder (7). State ¥oley 153 W (2d) 748, 451 NW (2d) 796 (Ct. App. 1989). ATTORNEY MUST DISCLOSETO A DEFENDANT. Upon demand, the dis
Whereinitial appearance is conducted before judge assigned to hear, statier rict gttorney shall, within a reasonable time before trial, disclose
applicationof filing deadline is appropriate; where intake systéas not provide to thedefendant hi h tt d it the defendant
adequateotice of assigned judge prior to arraignmeegdiines are relaxed to allow 10 th€de€iendant or nis or her attorney and permit the aerenaant or
defendanto intelligently exercise right. ifiti v. Waukesha County Circuit Ct. 159 his or her attorney to inspect and copy or photograph all of the fol

W (2d) 783, 464 NW (2d) 853 (Ct. App. 1990). _ . lowing materials and information, if it is within the possession,
Once a judge is substituted ftre judge may only act in the case as specified

i

sub.(9); understandable inadvertent appearance before the substituted jodge igusmdyor control of the state:

awaiver of the substitution. StateAustin, 171 W (2d) 251, 490 NW (2d) 780 (Ct. (a) Any written or recorded statement Concerning the a||eged

App. 1992). crime made by the defendant, including ttestimony of the
Wherea case is assigned to a newly appointed judge prior to the apiakeeg N

thejudicial oath, the time limit to request a substitution commenceseodate the defendantn a secret proceeding unde®88.260r before a grand

appointee becomes a judge. StronDane CountCircuit Court, 184 W (2d) 223, jury, and the names of witnesses to the defenslanitten state
416 NW (2d) 451 (Ct. App. 1994). ments

Thereis no “trial court” under sub. (4) until after a bindavér motion to reduce .
bail prior to the bindover was not a motitmthe trial court which prevented filing ~ (b) A written summary of all oral statements of the defendant

a request for substitution. MaceGreen Lake Co. Circuit Court, 193 W (2d) 208,\which the district attorney plans to use in the course of theatuihl
532 NW (2d) 720 (1995). the names of witnesses to the defendantal statements.

971.22 Change of place of trial. (1) The defendaninay (bm) Evidence obtajned in the.manner described u_nder S.
movefor a change of the place of trial on the ground that an imp&68.31(2) (b), if the district attorney intends to use the evidence
tial trial cannot be had in the countfhe motion shall be made at trial.

atarraignment, but it may be made thereafter for cause. (c) A copy of the defendasttriminal record.

(2) Themotion shall be in writing ansupported by diflavit (d) Alist of all witnesses and their addresses whom the district
which shall state evidentiary facts showing the nature of the-preattorney intends to call at theal. This paragraph does not apply
dicealleged. The district attorney may file countdidaivits. to rebuttal witnesses or those called for impeachment only

(3) If the court determines that there exists in the county where(e) Any relevant written or recorded statements of a witness
theaction is pending such prejudice that a fair trial canndidlde namedon a list under pafd), including anyideotaped oral state
it shall order that the trial be held in any county where an impartiaént of a child under s908.08 any reports or statements of
trial can be had. Only one change may be granted under this sdpertsmade in connectiowith the case ¢if an expert does not
section. The judge who orders the change in the ptéi¢gal shall prepareareport or statement, a written summary of the expert’
presideat the trial. Preliminary matters prior to trial may be-corfindings or the subject matter of his or her testimoagdthe
ductedin either county at the discretion thfe court. The judge resultsof any physical or mental examination, scientific test,
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experimentor comparisorithat the district attorney intends tdesf is shown for failure to complyThe court may in appropriate cases
in evidence at trial. Thigaragraph does not apply to reports-sulgrantthe opposing party a recess or a continuance.

jectto disclosure under 872.11 (5). (b) In addition to or in lieu of any sanction specified in (@r

(f) The criminal record of a prosecution withess whigh a court may subject to subl(3), advise the jury of any failurer
knownto the district attorney refusalto disclose material or information required to be disclosed

(9) Any physical evidence that the district attorney intends t#dersub.(1) or (2m), or of any untimelydisclosure of material
offer in evidence at the trial. or information required to be disclosed under glipor (2m).

(h) Any exculpatory evidence. (8) NoTticeoFaLBl. (a) If the defendant intends to rely upon

(2m) WHAT A DEFENDANT MUST DISCLOSE TO THE DISTRICT ~ &l alibi as a defense, the defendant spia notice to the district
ATTORNEY. Upon demand, the defendaot his or her attorney attorneyat thearraignment or at least 15 days before trial stating

shall,within a reasonable time before trial, disclose to the distriEE;r'[iC“'arlythe placewhere the defendant claims to have been

attorneyand permit the district attorney to inspectd copy or Whenthe crime is alleged to have been committed together with
photograprall of the following materials and information, if it is thenames and addresses of witnesses to the alibi, if known. If at

within the possession, custody or control of the defendant;  theclose of the state’case the defendant withdraws the alibi or
(a) Alist of all Witnésses othehan the defendant. whom the” at the close of the defendantase the defendant does not call

defendantintends to call at trial, togethevith their addresses. SLZmeor any of the alibi witnesses, the state shall not comment on

: . efendans withdrawal or on the failure to call some or ahy
This paragraph does not apply to rebuttal witnesses or those ¢ goglibi witnesses. The state shall not call any alibi withesses not

for |mpe:chmelnt on:y " ded stat is of & wit calledby the defendant for the purpose of impeaching the eefen
(am) Any relevant written or recorded statements of a witneggny's credibility with regard to the alibi notice. Nothing in this

named on a list under p&a), including any reports or statements;ectionmay prohibit the state from calling said alibi witnesses
of expertsmade in connection with the caseiban expert does any other purpose.

not prepare a reporor statement, a written summary of the . . _
expgrt’srf)indings oPthe subject matter bis or her testimo%yand (b_) In default of such notice, no evidence of the'allbl shall be
includingthe resultof any physical or mental examination, Seienrecelvedunless the court, for cau.se, orde.r.s otherW|.se. .
tific test, experiment or comparison that the defendant intends td¢) The court may enlge the time for filing a notice of alibi
offer in evidence at trial. This paragraph does not apply to repdigsProvided in paga) for cause.

subjectto disclosure under 872.11 (5). (d) Within 10 days after receipt of the notice of alibi, or such
(b) The criminal record of a defense witness, other than Othertime as the court orders, the district attorney shall futhish
defendantwhich is known to the defense attorney defendannotice in writing of the names and addresses, if known,

fof any witnesses whom the state proposesftr of rebuttal to
discreditthe defendarg’alibi. In default of such notice, no rebut
tal evidence on the alibi issue shall be receiveliss the court,
for cause, orders otherwise.

(c) Any physical evidence that the defendant intendsfén o
in evidence at the trial.

(3) COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS.

No comment or instruction regarding the failure to callisess . . . .
atthe trial shall be made or g?ven ifgthe sole bésissuch com (€) A witness list required under pea) or(d) shall be provided

ment or instruction is thdact the name of the witness appearl 2ddition to a witness list required under gap (d) or (2m) (a)
upona list furnished pursuant to this section. PP anda witness disclosed on a list under gtp(d) or (2m) (a)shall

(5) SCIENTIFIC TESTING. On motion of a party subject & {oelncluded on dist under par(a) or (d) if the witness is required

971.31 (5) the court may order the production of any item of be disclosed under pa) or (d).
physicalevidence which is intended to be introduced atrilaé (10) PAYMENT OF PHOTOCOPYCOSTSIN CASESINVOLVING INDI-

for scientific analysis under such terms and conditions as the c&ftT PEFENDANTS. When the state public defendara private
prescribes. attorney appointed under $77.08requests photocopies of any

(6) PROTECTIVEORDER. Uponmotion of a partythe court may item that is discoverable under this section, the sfatilic
at any time order that discovefynspection or the listing ofiit- defendershall pay any fee chged for the photocopies from the

. ) ; ; - appropriatiorunder s20.550 (1) (a) If the person providing pho
nessesrequired under this section be denied, restricted ; : : :
deferred,or make other appropriate ordersthié district attorney focoplesunderthls section chges the state public defender a fee

or defense counsel certifies that to list a witn@sy subject the r the photocopies, thiee may not exceed the actual, necessary

i . N . nddirect cost of photocopying.
witnessor others to physical or economic harm or coercion, tf*?e,_'i story: 1973 c. 1061975 c. 378421 1989a. 1211991 a. 2231993 a. 16486

court may order that the deposition of the witness be taken piosa. 27387,

suantto s.967.04 (2o (6). The name of the witness need not be inadequatgreparation for trial which resulted in a district attoradsilure to dis
divulged prior to the taking of sucUeposition. If the witness closeall scientific reports does not constitute geadse for the failure if the defense
becomesunavailable or changes his or her testimd)lmg deposi IZSOTEI\’IEVd(Zb(;J)tEE.IS subject to the harmless error ruleldW State, 57 W (2d) 344,

tion shall be admissible at trial as substantive evidence. Whena prosecutor submitted a list of 97 witnesses he intended to call the court
i shouldhave required him to be more specifid@shose he really intended to call.

_ (6m) |N_CAMERtA PRSCfEDmGs.tEltfher pzarty may rtnove fordatn liby v. State, 60 W (2d) 31 210 NW (2d) 755,

m_ camera Inspection by the court or any documen requ!re 0 elast sentence of (3) (a) providing “This section shaflapply to rebuttal wit

disclosedunder sub(1) or (2m) for the purpose of masking or nessewr those called for impeachment ofilis stricken as unconstitutional. Sub.

deletingany material which isot relevant to the case being tried(8). stats. 1973, is constitutional because after notice of alibi is given the state would

: ; havea duty to submit a list of rebuttal witnesses under (3) (a). This satisfies the due
The court shall mask or delete any irrelevant material. procesgequirement of reciprocityAllison v. State, 62 W (2d) 14, 214 NW (2d) 437.

(7) CONTINUING DUTY TO DISCLOSE. If, subsequent to com [But see Ticker v State, 84 W (2d) 630 (1978), for discussion of reciprocity provision
pIianceWith a reqUiremem of this section, and prior to or durinl@ $Léi):i2?§tgut:::i:sssefitlllgnr:gvzz 323;61;’(\)’:”?;1272;1 24 (2) to have material
t!’la|, a party discovers addl'[IO!’lal matenall or the hames of ad@iaskedor deleted from a discovedocument, the proper procedure to be pursued
tional witnesses requested which are subject to discovesyee isto place itin a sealed envelope or contaifiercessanso that it may be preserved
tion or production under this section, the party shall prompt thzelg'i“‘;\flt(hz%)sﬁreme court upon appellate revigtate vvan Ark, 62 W (2d)
nOtIfy the other party of the existence of the additional material etroactiveeffect of ruling in Allison as to (3) (a) denied where defendant not
names. prejudicedby operation of alibi statute. RohlState, 65 W (2d) 683, 223 NW (2d)

(7m) SANCTIONS FORFAILURE TO COMPLY. (a) The courshall 567

: : . nderboth the statutory discovery provisions of this section and the constitutional
exclude any witness not listed or evidence not presented f&lﬁ; of the state to disclose to a criminal defendant evidence exculpatory in nature,

inspectionor copying required by this section, unless good causereis no requirement to provide exculpatory evidence which is not within the exclu
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sive possession of the state ahmks not surprise or prejudice the defendant. State Thefact that the information alleged the wrong date for thensgis not prejudi

v. Calhoun, 67 W (2d) 204, 226 NW (2d) 504. cial where the complaint stated the correct date and there was no evidence defendant
Thecalling of a rebuttal withessot included in the stateivitness list, as allowed Wasmisled. A chage of violation of 946.42 (2) (a) (c) is a technical defect of lan

by (3) (a), was not unconstitutional. Although substantial evidence indicates that@h@gein a case where both paragraphs applied. Burkhal8iate, 52 W (2d) 413,

statehad subpoenaed its “rebuttal” witness at least 2 weeks before he was calletPRNW (2d) 502.

testify and deliberately held him back for “dramatéffect, no objection or motion ~ Thefailure to cite the correct statutory subsectigiotated in the information and

to suppress was made the proper ground that the witness was not a bona fide reboertificateof conviction is immateriavhere defendant cannot show he was misled.

tal witness hence objection to the witness’ testimony was wai@adcitolo v State, Craigv. State, 55 W (2d) 489, 198 NW (2d) 609.

69W (2d) 102, 230 NW (2d) 139. Lack of prejudice to defendant, notwithstanding technical defects in the informa
The prosecutdss duty under former s. 971.25 (1) does not ordinarily extend-to dison, is made patent by his counsetoncession that his client knew precisely what

coveryof criminal records from other jurisdictions. The prosecutor must make goodrime he was chged with having committed, and thesenceén the record of any

faith efforts to obtain such records from other jurisdictions specifically requested sych claim asserted during the case, which was vigorously tried. CBikte, 62

thedefense. Jones 8tate, 69 W (2d) 337, 230 NW (2d) 677. W (2d) 194, 214 NW (2d) 450.
Policeofficers’ “memo books” and reports were within the rule requiring produc Failureto allege lack of consent was not fatal jurisdictional defect of information

tion of witness statements, since the books and reports were writtenddficees, ~ chargingbumglary. Schleiss vState, 71 W (2d) 733, 239 NW (2d) 68.

the reports signed by them, and botlficgrs testified as to the incident preceding

" Wherethe site call  winess notinclutied n 15 1 of winesses exchanged w2/ LOSL information, complaint or indictment.  _In

(3), the preferable procedure is not to strike the witness but to allow a defendant, I\Wﬂé case of the loss or dgstructlon of an lnformatlo.n or complaint,

makesa timely showing of surprise and prejudice, a continuandieisut to inter  the district attorney may file a copgind the prosecution shall pro

view the witness. Kutchera $tate, 69 W (2d) 534, 230 NW (2d) 750. ceedwithout delay from that cause. In the case of the loss or
The written summary of all oral statements mdyedefendant which the state

intendsto introduce at trial and which must be provided to defendant under (1), urﬁﬁsnucuomf an indictment, an information may be filed.
requests not limited to statements to police; hence, incriminating statements made

by defendant to 2 witnesses were within the scope of the disclosure staitdeera 971 .28 Pleading judgment. In pleading a judgment or other

v. State, 69 W (2d) 534, 230 NW (2d) 750. s . . .
All statements, whether possessed  diect-examining counsel or cross—d(:"‘t(:"rmInatlomf or proceedmg before any court oficér, it shall

examiningcounsel, must be producatiere notes need not be produced. State P€ sufiicient to state that the judgment or determination was duly
Lenarchick,74 W (2d) 425, 247 NW (2d) 80. renderedor made or the proceeding duly had.

Wheredefendant relies solely afefense of alibi and on day of trial complaining
witnesschanges mind as to date of occurrence, request for contirese on sur : f ;
prise was properlydenied because defendant failed to show prejudidiettedf 971.29 Amending the Charge-_ 1) A compla_mt or infof
unexpectedestimony See note to 971.10, citing AngusSiate, 76 W (2d) 191, 251 mationmay be amended at any time prior to arraignment without
NV(‘; (2d) 2|?3- insoection of on fles gt | or to orelim leaveof the court.

eneralizednspection of prosecution files logfense counsel prior to preliminary .

hearingis so inherently harmful torderly administration of justice that trial court  (2) At the trial, the court may allow amendment of the com

may not confer such right. Matter of State ex rghth v County Ct. 82 W (2d) 454, plaint, indictment or information to conform to the proof where

26&’:‘(}’;%’)((17)7;&6 must provide names of al people who will teatigny tme  SUCh@MENdment is not prejudicial to the defendant. After verdict
duringtrial that defendant was at scene of crimecker v State, 84 W (2d) 630, 267 the plt_eadl_ng shall be deemed amended_to conform to the prQOf if
NW (2d) 630 (1978). no objection to the relevance of the evidence was timely raised
Trial court erred in ordering defense to turn over “transcripts” of interviewgponthe trial.
e PO e tral
betweendefensecounsel, defendant and alibi witnesses, where oral statements wefe . L
notrecorded verbatim. Pohl 8tate, 96 W (2d) 290, 291 NW (2d) 554 (1980). (3) Upon allowing an amendment to the complaininalict-
See note to art. |, sec. 8, citing Stat€wspening, 100 W (2d) 700, 303 NW (2d) ment or information, the court magirect other amendments
821 (1981). o _ _ ‘therebyrendered necessary and npagceed with or postpone the
Underfacts ofcase, victims medical records were not reports required to be d'irial
closedunder (5). State.WMoriarty, 107 W (2d) 622, 321 NW (2d) 324 (Ct. App. -
1982). ®) ¥ ed) (2d) ( PP Wherethere was evidence which a jury could believe proved guilt, thectriat
Wheredefendant was not relying on alibi defense and did not file notice of alii@nnotsua sponte set aside terdict, amend the information, and find defendant
judgedid not abuse discretion in barring alibi testimoSyate vBurroughs, 17 W guilty on a lesser chge. State vHelnik, 47 W (2d) 720, 177 NW (2d) 881.

(2d) 293, 344 NW (2d) 149 (1984). Thevariance is not material where the court amended thgechgainst the defen
Disclosureof exculpatory evidence discussed. StaRuiz, 18 W (2d) 177, 347 dantto chage a lesser included crime. Moor&tate, 55 W (2d) 1, 197 NW (2d) 820.
NW (2d) 352 (1984). Sub.(2), in regard to amendments after verdict, applies only to technical variances

Where defendant was ¢l under “party to arime” statute for conspiratorial in the complaint, not material to the merits of the action. It may not be used te substi
planningof robbery alibi n(?t?cg was re%uiréd only regarding defendﬁ?nmere tutea new chage. State vDuda, 60 W (2d) 431, 210 NW (2d) 763. o
aboutsduring the robbeynot during the planning sessions. Statéorenbeger, 119 Therefusal of a proposed amendment of an information hadew eh the origi
W (2d) 237, 349 NW (2d) 692 (1984). nal |nformat{on. An@men?_me_nt to tch-:r_a Ej/!o_lgltﬁfofg stib‘ifgntlve g(tecttlo%gsv\\;vell

iti asa separate penalty section is not prejudici ‘endant. Agner v State,
(lgsef)r.wote to 345.421, citing State Ehlen, 19 W (2d) 451, 351 NW (2d) 503 o) 722’ i) r\?w 2ch 249, prej

Sub.(7) requires determination by trial court whether noncompliance was for goodSub-(1) does not prohibit amendment of the information with leave of court after
causejf it was not, exclusion is mandatoryf it was, sanction is discretionargtate arraignmenbut before trial provided defendantights are ngprejudiced. Whitaker
v. Wild, 146 W (2d) 18, 429 NW (2d) 105 (Ct. App. 1988). v. State, 83 W (2d) 368, 265 NW (2d) 575 (1978). _

Criminal defendant is noequired to comply with rules of criminal procedure to, Failureof the statéo obtain court permission to file a post-arraignment amended
obtaina record available under the open records Biate exel. Young v Shaw 165 informationdid not deprive the court of subject matter jurisdiction. Statdetster,

w (Zd) 276, 477 NW (Zd) 340 (CI. App. 1991). 196 W (2d) 308, 538 NW (2d) .810 (Ct. App. 1995). ) ) )

Wherethe state inferred that a complainant sought psychological treatment as, thEhetrial court cannot after trial amend a ajewof sexual intercourseith a child
resultof a sexual assault by the defendant but did riet tife psychological records t0 0ne of contributing to the delinquency of a minor since tlemsésrequireproof
or opinions of theherapist as evidence, it was not improper to deny the defend@hdifferent facts and defendant is entitled to notice of theyeregainst himLaFond
accesso the records where the court determined that the records contained notiirfduatsoe, 325 F Supp. 1010.
which wasmaterial to the fairness of the trial. Statdfainiero, 189 W (2d) 80, 525 . . . o
NW (2d) 304 (Ct. App. 1994). 971.30 Motion defined. (1) “Motion” means an application

Although of public record, it is an intolerable burdenadefendant to be required for an order
to continually comb criminal records to determine if any of the statghesses are X )
subjectto criminal penalty The burden is on the state fo provide this information, (2) Unlessotherwise provided oordered by the court, all

articularlyin light of a discovery request for the criminal records of the staii¢’ i i iteria:
gesses.Stgte ngandaII, 197 W)(/2d)q29, 539 NW (2d) 708 (Ct. App. 1995). motlonsshgll m,e,et the followmg criteria:

This secti%n d(ljles ngt py%yid%for pos{jqonviqtion dgscov;ﬁ'pstp((j)nvictiordish ] (@) Be in writing.
coverymay be allowed within the coustdiscretion when the evidence sought is ; ; ;
mater>i/alan¥1 the motion specifically states what the results miganbdehow tht?se (b) CO“t‘?'“ a caption .Settmg fo.rth the name of t.he (.:OUI’t, the
resultscreate a reasonable probability of daiint outcome. State @Brien, 214 Venue, the title of the action, the file numtedenomination of
WéZd) 327,572 NW ('T'Id) 87|0 ((jC:j- prp- 3997|)-b o | the party seeking the order or relief and a brief description of the

tateunconstitutionally excluded defendandlibi testimony for failure to com, i
with this section, but err>c/)r was harmless. Alice@agnon, 6y75 F (2d) 913 (1952y). type of order O,r re“ef_SOUth' .

Comparisorof federal discovery and the ABA standards with tHiedahsin stat (c) Stat_e with particularity the grounéts the motion and the
ute. 1971 WLR 614. orderor relief sought.

o . ) History: Sup. Ct. Orderl71 W (2d) xix (1992).
971.26 Formal defects. No indictment, information, com

plaint or warrant shall be invalid, nor shall the trial, judgment @71.31 Motions before trial. (1) Any motion whichis
otherproceedings be fafcted by reason of any defect or imperfeccapableof determination without the trial of the general issue may
tion in matters of form which do not prejudice the defendant. be made before trial.
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(2) Exceptas provided in sul(5), defenses and objections 1. If convicted, the juvenile could not receive adequate-treat
basedon defects in the institution of the proceedings, fitsuf mentin the criminal justice system.
ciency of the complaintinformation or indictment, invalidity in 2. Transferring jurisdiction to the court assigned to exercise
wholeor in part of the statute on which the prosecution is foundggkisdiction under chs48 and938 would notdepreciate the seri
or the use of illegal means to secure evidence shall be raised bajohesof the ofense.
trial by motion or be deemed waived. The court neyvever 3. Retaining jurisdictioris not necessary to deter the juvenile
entertainsuch motion athe trial, in which case the defendang; gther juveniles from committinghe violation of which the
waivesany jeopardy that may have attached. The motion to0 Siigyenile is accused under the circumstances specified in s.
pressevidence shalbe so entertained with waiver of jeopardyy3g 183(1) (b)or (c), whichever is applicable.
whenit appears that the defendant is surprisethbystates pos (b) The court shall retain jurisdiction unless the juvenile

sessiorof such ?V"?'e_r,‘ce- provesby a preponderance of the evidence that he or she did not
(3) The admissibility of any statement of tefendanshall  commit the violation undetthe circumstances described in s.
be determined at the trial by the court in an evidentiary hearing @48.183(1) (b) or (c), whichever is applicable, or that transfer
of the presence of the jumynless the defendant, by motiehal  \yould be appropriate because all of fhetors specified in p@)
lengesthe admissibility of such statement before trial. 1., 2. and3. are met.
(4) Exceptas provided in sul(3), a motion shall be deter  History: 1975 c. 1841985 a. 2751987 a. 33%.64; 1993 a. 227486, 1995 a.
mined before trial of theg(_ener_al issue _unless -the court orders_ théilzvsgéggfinld?nz rarl{afjcz)esa pse motion before trial to suppress evidence of identifi
!t be deferred for de_termlnatlcm th_e trial. All issues C_)f fact af_IS cationat a lineup, but trial counsel refused to pursue the motion for strategic reasons,
ing out of such motion shall be tried by the court without a jurghis amounts to a waiver of theotion. State.WWicDonald, 50 W (2d) 534, 184 NW

. i ' L 2d) 886.
(5) (a) Motlc.)n.s_before trial shall be served and flleq Wlthm.ld A claim of illegal arrest for lackf probable cause must be raised by motion before
days after the initial appearance of the defendant in a misdgal. Lampkins vState, 51 W (2d) 564, 187 NW (2d) 164.

meanoraction or 10 days after arraignmentarfelony action  Thewaiver provision in sub. (2) is constitutional. Datate, 52 W (2d) 122, 187

unlessthe court otherwise permits. NW (2d) 790. . . . . .
R . ) . A defendant is not required to make a motion to withdraw his plea to preserve his
(b) In felonyactions, motions to suppress evidence or motionght to a review of an alleged error of refusal to suppress evidence. Sty

unders.971.23o0r objections to the admissibility of statements ¢ioW (2d) 452, 210 NW (2d) 685.

i i i Motion to suppress statements on giteund they were products of an allegedly
a defendant shall ndie made at a prellmlnary examination an%properarrest, was timeJynotwithstanding failure to assert that challenge prior to

not until an information has been filed. appearance court at arraignment, since it was made after information was filed and

(c) In felony actions, objections based on the ffisiehcy of Proriolrial. RinehartState 63V (2d) 760, 218 NW (2d) 323. =~
the complaint shall be made prior to the preliminary examinatiqmﬁgg(‘é)e.s gglgggn?vgtate?aggnevizﬁg 152“;{?‘,{,”&&”2%’5)5 Loncluced s not timely
or waiver thereof or be deemed waived. The rule in (2) does not apply tonfessionshecause (2) is qualified by (3) and

(6) If the court grants a motion to dismiss based upon a defégg Ubchurch vstate, 64 W (2d) 553, 219 NW (2d) 363 |
in the indictment, information or complaint, or in the institutiorﬂ,,adisaoﬁ\?gsatgtz,eﬁie\%c(zg) 554?3355 '&,53’223; Degise or theilston appeal.
of the proceedings, ihay order that the defendant be held in cus Defendantsight to testify at Goodchild hearimgay be curtailed only for the most
tody or that the defendastbail be continued for not more than 72ompellingreasons. Franklin Btate, 74 W (2d) 717, 247 NW (2d) 721.

hours pending issuance of a new summons or warrant or the filmeig%‘g)‘o 345.1, citing State vMudgett,99 W (2d) 525, 299 NW (2d) 621 (Ct.

of a new indictment, information or complaint. Sub.(6) authorizes court to hold defendantustody or on bail for 72 hours pend
i i i i i tier ing new proceedings. State ex rel. Brockwallilwaukee Cty Cir. Ct. 105 W (2d)
COLSZI) sgaflhg)rm(\:\s:?hnz;r?]edrl%n:;]ses ihsdil?:?r?](ﬁtu?rg‘gr;;?ilgr? %r com>41: 313 NW (2d) 845 (Ct. App. 1981).
! Seenote to art. |, sec. 8, citing StateAnastas, 107 W (2d) 270, 320 NW (2d) 15

plaint in that respect, and require the defendant to plead theret®.app. 1982).

intindi i i By pleading guiltydefendant waived right to appeal trial caurtiling onadmissi
(8) No complalnt,lndlct_ment, information, process, return Orbility of other crimes evidence. StateNelson, 108 W (2d) 698, 3MW (2d) 292
otherproceeding shall beismissed or reversed for any error ofct’app. 1982).
mistakewhere thecase and the identity of the defendant may berindingof not guiltyby reason of mental disease or defect is judgment of convic
i . e under 972.13 (1) and thus 971.31 (10) is applicable. Stataith, 1.3 W (2d
readily understood by the court; and the court may order %

: 335 NW (2d) 376 (1983).
amendmenturing such defects. Sub.(10) does not apply to civil forfeiture cases. County of Racifenith, 122

(9) A motion required tde served on a defendant may b® (2d) 431, 362 NW (2d) 439 (Ct. App. 1984).
servedupon the defendastattorney of record. Seenote to 972.1, citing State vDeSantis, 155 W (2d) 774, 456 NW (2d) 600

. ; . (1990).

(10) An Ord?r denying a motion to suppress evidence or whendefendant pleads guilty then appeals the denial sfippression motion
motion challenging the admissibility of a statement of a defendamidersub. (10) the harmless error rule may not be applied where a motion to suppress
may be reviewed upon appeal from a judgment of conviction nc\ﬁaserroneously denied. StateRounds, 176 W (2d) 315, NW (2d) (Ct. App. 1993).

. . . ub.(10) is inapplicable where the statemsmiight to be suppressed has ne pos
withstandingthe fact that such judgment was entered upon a p relevance to the chge to which the defendapted guilty State vPozo, 198

of guilty. W (2d) 706, 544 NW (2d) 228 (Ct. App. 1995).

(11) In actions under 940.225948,02 948.0250r 948,005, <Shd Bubl fate o consttutonal it o atend retial suppressin hearing
evidencewhich is admissible under 872.11 (2) must be deter v. DePasquale, 443 US 368 (1979).
minedby the court upon pretrial motion to bwaterial to a fact at
issuein the case and of didient probative value to outweigts 971.315 Inquiry upon dismissal. Before a court dismisses
inflammatoryand prejudicial nature before it may be introduced criminal chage against a person, teeurt shall inquire of the
at trial. district attorney whether he or she has complied wig74.095

(12) In actions under €£40.22 the court may determine the(z)-_ .
admissibility of evidence under €72.110nly upon a pretrial ~ History: 1997a. 181

motion. . . o 971.32 Ownership, how alleged. In an indictment, infor
(13) (a) A juvenile over whom the court has jurisdiction undefationor complaint for a crimeommitted in relation to property
s.938.183 (1) (br (c) on a misdemeanor actionay make a it shall be stffcient to state the name of any one of several ceown

motion beforetrial to transfer jurisdiction to the court assigned t@rs or of any dicer ormanagenf any corporation, limited liabil
eXerCiSquriSdiCtiOn under chgl8 and938.The motion maﬁ"ege |ty company or association Owning the same.

thatthe juvenile did not commit the violation under gieum History: 1993 a. 12, 491

stanceglescribed in ©38.183 (1) (bpr(c), whichever is applica

ble, or that transfer of jurisdiction would be appropriate becauS&1.33 Possession of property , what sufficient.  In the
of all of the following: prosecutiorof a crime committed upon or ielation to or in any
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way affecting real property oany crime committed by stealing, or 948.095if the alleged victim is a minor aritle person accused
damagingor fraudulently receiving czoncealing personal prop of, or chaged with, the violation:

erty, it is suficient if it is proved that athe time the crime was  (a) Lives with or has lived with the minor;

committedeither the actual or constructive possession or the gen (b) Is nearer of kin to the alleged victim than a 2nd cousin;

eralor special property in any part of such property ivase per (c) Is a guardian or legal custodian of the minor; or

sonalleged to be the owner thereof. i i€
(d) Is or appears to be in a position of power or coruvelr

971.34 Intent to defraud. Where the intent tdefraud is nec ~the minor.

essaryto constitute the crime it is didient to allege the intent  (1m) (a) The district attorney may enter into a deferred pro
generally;and on the trial ishall be siffcient if there appears to secution agreement under this section with any ofdih@wving:
bean intent to defraud the United States or any state or any personi. A person accused of or chgad with child sexual abuse.

i i 2. An adult accused of or clgad with a criminal violation of
971.36 Theft; pleading and evidence; subsequentpro - 5 940,19 940.20 (1m) 940.201 940.225 940.23 940.285
secutions. (1) Inany criminal pleading for theft, it is digient 940.3Q 940.42 940.43 940.44 940.45 940.48 941.2Q 941.30
to chage that the defendant dsteal the property (describing it)943.01 943.011 943.14 943.15 946.49 947.01 947.012o0r
of the owner (naminthe owner) of the value of (stating the valu®47 n125and the conduct constituting thmlation involved an
in money). _ _ actby the adult person against his or her spouse or former spouse,

(2) Any criminal pleading for theft may contain a count foggainstan adult with whom the adult person resides or formerly

receivingthe same property and the jury may find athoy of the  residedor against an adult with whom the adult person has created

personchaged guilty of either of the crimes. achild.
(3) In any case of theft involving more than one theft, all thefts 3. A person accused of or chad with a violation of $813.12
may be prosecuted as a single crime if: (8) (a).

(@) The property belonged to the same owner and the theft§h) The agreement shall provide that the prosecution will be
werecommitted pursuant to a single intent and design or in exeguspendedor a specified period if the person complies with-con

tion of a single deceptive scheme; ditions specified in the agreement. The agreement shall be in writ
(b) The property belonged to the same owner and was staleg, signed by the district attorney or lisher designee and the
by a person in possession of it; or personand shall provide that the person waives his or her right to

(c) The property belonged to more than one owner and was &épeedy triand that the agreement will toll any applicable civil
len from the same place pursuant to a single intent and desig®r criminal statute of limitations during the periofithe agree

(4) In any case of theft involving more thame theft but ment,and, furthermore, that the person shall file with the district
prosecutedhs a single crime, it is didient to allege generally a attorneya monthly written report certifying his or her compliance
theft of property to acertain value committed between certaifvith the cond!tlons specified in the agreement. The district attor
dateswithout specifying any particulars. On the trial, evidendaey shall provide the spouse of the accused person and the alleged
may be given of any such theft committed on or between the dayé&im or the parent or guardian of the alleged victim with a copy
alleged;and it is stficient to maintain the chge and is not avari Of the agreement.
anceif it is proved that any propertyas stolen during such period. (c) 1. The agreement may provide as one of its conditions that
But an acquittal or conviction in any such case does not bar a saperson covered under sih) (b) or (c) pay the domestic abuse
sequenprosecution for any acts of theft which no evidence was assessmeninder s973.055 Payments and collections under this
receivedat the trial of the original chge. In case of a conviction subdivisionare subject to ©73.055 (2)o (4), except agollows:

onthe original chage on a plea of guilty or nmontest, the district ~ a. The district attorney shall determine the amount due. The
attorney mayat any time before sentence, #ilbill of particulars  district attorney mayauthorize less than a full assessment if he or
or other written statement specifying what particular acts of thefiebelieves that full payment would have a negativeact on the
areincluded in the chge and in thagvent conviction does not baroffender'sfamily. The district attorney shall provide the clerk of

asubsequent prosecution for any other acts of theft. circuit court withthe information necessary to comply with subd.
History: 1993 a. 486 1.b.

971.365 Crimes involving certain controlled sub - b. The clerk of circuit court shall collect the amount due from

stances. (1) (a) Inany case under 861.41 (1) (cm)(d), (€), the person and trans_mlt _|t to the county treasurer
(f), () or (h) involving more than one violation, all violations may, 2. If the prosecution isesumed under su2) and the person

be prosecuted as a singteime if the violations were pursuant tolS Subsequently convicted, a court shall give the pecsedit
asingle intent and design. unders. 973.055for any amount paid under suldd.

(b) In any case under$61.41 (1m) (cm)(d), (e), (), (g) or (2) The written agreement shall be terminated and the pro
(h) involving more than one violatioall violations may be prose Secutionmay resume upon written notice by either the person or
cutedas a single crime if the violations were pursuant to a singfe district attorney to the other pritw completion of the period
intentand design. of the agreement.

(c) In any case under61.41 (3g) (a) 2(c), (d) or(e) involv- (3) Upon completion ofthe period of the agreement, if the
ing morethan one violation, all violations may be prosecuted &greemenhas not been terminated undeb.(2), the court shall

asingle crime if the violations were pursu#ma single intent and dismiss, with prejudice, any clggr or chages against the person
design. in connectiorwith the crime specified in sufllm), or if no such

(2) An acquittal or conviction under sufl) does not baa Cchargeshave been filed, none may be filed. . o
subsequenprosecution for any acts irolation of 5.961.41 (1) (4) Consento a deferred prosecution under this section is not
(cm), (d), (e), (), (g) or (h), (1m) (cm) (d), (e), (f), (g) or (h) or a@n admlssm.mf guilt anq the consent may not be admltged inevi
(39) (a) 2, (c), (d) or (e) on which no evidence was received at théencein a trial for the crime specified sub.(1m), except if rele
trial on the original chae. vantto questions concerning the statute of limitations or lack of

History: 1985 a. 3281987 a. 3391989 a. 1211993 a. 98118 490, 1995 a. 448  Speedytrial. No statement relating to the crime, made by the per
sonin connection with any discussions concerning defegored
971.37 Deferred prosecution programs; domestic secutionor to any person involveid a program in which the per
abuse. (1) In this section, “child sexual abuse” means asonmust participate as condition of the agreement, is admissible
allegedviolation of 5.940.225 948.02 948.025 948.05 948.06 in a trial for the crime specified in sufdm).
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(5) Thissection does ngireclude use of deferred prosecution (b) The defendant admits, in writing, all of the elements of the
agreementsor any alleged violations not subject to this sectiorcrime chaged.

History: 1979 c. 11; 1981 c. 88366 1983 a. 2041987 a. 271987 a. 333.64; = ; ;
19912 391993 . 227262 319 1995 a. 343353 456 1997 4, 35143 _(c) The defendant agrees to participate in therapy or in cemmu
nity programs and to abide by any conditions imposed under the
971.38 Deferred prosecution program; community _ therapy or programs.
service work. (1) Except as provided in 867.055 (3)the dis (d) The department monitors compliance with the deferred

trict attorney may require as a condition of any deferred presegiosecutioragreement.

tion program for any crime that the defendant perform community (e) The district attorney may resume prosecution upon the

servicework for a public agency or a nonprofit charitablga- gefendant failure to meet or comply with any condition of a
nization. The number of hours of work requiredhy not exceed ﬂqeferredprosecution agreement.
e

what would be reasonable considering the seriousness of S . . .
g () The circuitcourt shall dismiss, with prejudice, any ajer

allegedoffense. An order may only apply if agreed tothg v . .
defendantand theorganization or agencyThe district attorney Which is subject tothe agreement upon the completion of the

shallensure that the defendanpiovided a written statement of Period of the agreement, unless prosecution has been resumed
theterms of the community service order and that the communtjderpat ().
serviceorder is monitored. (2) Any written admission under sufl) (b) and any state

(2) Any organization omgency acting in good faith to whichmentrelatingto the crime under sufdl) (intro.) made by the per
adefendant is assigned pursuant to an order under this sectionSR&4n connection with any discussions concerning defered

immunity from any civil liability in excess of $25,000 for acts osecutionor to any person involved in a program in which the
omissionsby or impacting on the defendant. personmust participate as a condition of the agreement, are not

History: 1981 c. 881987 a. 101 admissiblen a trial for the crime.
History: 1985 a. 291987 a. 101

971.39 Deferred prosecution program; agreements
with department. (1) Exceptas provided in £67.055 (3)in  971.40 Deferred prosecution agreement; placement
countieshaving a population of less than 100,000, if a defendagtth volunteers in probation program.  The court, district
is chaged with a crime, the district attornefie departmerdnd attorneyand defendant magnter into a deferred prosecution
adefendant may all enténto a deferred prosecution agreemerdgreementor the defendant to be placed wihvolunteers in
which includes, but is not limited to, the following conditions: probationprogram under €©73.11 Theagreement must include

(@) The agreement shall be in writing, signed by the distrigtie requirement that the defendant comply with the csortler
attorneyor his or her designee, a representative ofléartment unders.973.11 (1).
andthe defendant. History: 1991 a. 253
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